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U.S. Customs Service 


Treasury Decisions 


(T.D. 96-71) 


SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved May 31, 
1996, to July 29, 1996, inclusive, pursuant to Subpart C, Part 191, Cus- 
toms Regulations; and an approval under Treasury Decision 84—49. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Port Director to whom the contract was for- 
warded or approved by, and the date on which it was approved. 


Dated: October 3, 1996. 


WILLIAM G. ROSOFF, 
Director, 
International Trade Compliance Division. 


ITE 


(A) Company: AVX Corp. 

Articles: Dielectric ceramic tapes; precious metal electrode paste; 
ceramic capacitor chips; multilayer ceramic capacitors 

Merchandise: Palladium powder 

Factories: Myrtle Beach & Conway, SC; Olean, NY; Colorado Springs, 
CO 

Proposal signed: November 9, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New Orleans, June 18, 1996 

Revokes: T.D. 85-41-A 


(B) Company: Advanced Refractory Technologies, Inc. 
Articles: Aluminum nitride 

Merchandise: Aluminum powder 

Factory: Buffalo, NY 

Proposal signed: June 13, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Boston, July 3, 1996 
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(C) Company: Allied Mineral Products, Inc. 

Articles: Monolithic refractories 

Merchandise: Fused magnesia; calcined magnesia; brown fused 
alumina 

Factory: Columbus, OH 

Proposal signed: March 7, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, July 19, 1996 


(D) Company: AlliedSignal Inc. 

Articles: Polyethylene terephthalate (PET) fiber/yarn; polyethylene 
terephthalate (PET) chip 

Merchandise: Ethylene glycol; terephthalic acid 

Factory: Moncure, NC 

Proposal signed: September 15, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, July 8, 1996 


(E) Company: BP Chemical Inc. 

Articles: Barex latex 

Merchandise: Methyl acrylate 

Factory: Lima, OH 

Proposal signed: August 2, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, June 19, 1996 


(F) Company: Balchem Corp. 

Articles: Encapsulated food additives: ascorbic acid; citric acid; calcium 
lactate pentahydrate; glucono delta lactone; malic acid; tartaric 
acid; sodium bicarbonate; iron (ferrous sulphate); fumaric acid; 
lactic acid (natural & synthetic); vitamin B1, B2, B3 & B6 

Merchandise: Ascorbic acid; citric acid; calcium lactate pentahydrate; 
glucono delta lactone; malic acid; tartaric acid; sodium bicarbon- 
ate; iron (ferrous sulphate); fumaric acid; lactic acid (natural & 
synthetic); vitamin B1, vitamin B2; vitamin B3; vitamin B6 

Factories: Slate Hill, NY; Green Pond, SC 

Proposal signed: December 22, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, June 17, 1996 


(G) Company: Ciba-Geigy Corp. 

Articles: Primextra 

Merchandise: Metolachlor technical 

Factory: St. Gabriel, LA 

Proposal signed: February 6, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, June 17, 1996 
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(H) Company: Ciba-Geigy Corp. 

Articles: Supracide® 

Merchandise: Methidathion technical 

Factories: McIntosh, AL; Yuma, AZ 

Proposal signed: February 29, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, June 19, 1996 


(I) Company: Ciba-Geigy Corp. 

Articles: Ridomil® aka Subdue® and Apron® 

Merchandise: Metalaxyl technical 

Factories: McIntosh, AL; Greenville, MS 

Proposal signed: February 6, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, June 25, 1996 


(J) Company: Ciba-Geigy Corp. 

Articles: Fluometuron 

Merchandise: Cotoran® 

Factory: St. Joseph, MO 

Proposal signed: March 29, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, July 10, 1996 


(K) Company: Ciba-Geigy Corp. 

Articles: Dividend® 

Merchandise: Difenoconazole 

Factory: Cordele, GA 

Proposal signed: March 29, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, July 23, 1996 


(L) Company: The Geon Co. 

Articles: Polyvinyl chloride (pvc) resin 

Merchandise: Vinyl chloride monomer 

Factories: Pedricktown, NJ; Deer Park, TX; Henry, IL; Louisville, KY 
Proposal signed: January 23, 1996 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, June 6, 1996 
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(M) Company: Great Lakes Chemical Corp. 

Articles: 1,1,1,2,3,3,3-heptafluoropropane 

Merchandise: Hexafluoropropylene 

Factory: El Dorado, AR 

Proposal signed: April 23, 1996 

Basis of claim: Used in 

Contract forwarded to PDs of Customs: Chicago, San Francisco & New 
York, July 9, 1996 


(N) Company: Great Lakes Chemical Corp. 

Articles: Hexabromocyclododecane (CD-75) 

Merchandise: Cyclododecatriene 

Factory: El Dorado, AR 

Proposal signed: June 12, 1996 

Basis of claim: Used in 

Contract forwarded to PDs of Customs: Chicago, San Francisco & New 
York, July 19, 1996 


(O) Company: Morflex, Inc. 

Articles: Dimethyl isophthalate (Morflex 1129) 
Merchandise: Isophthalic acid (a/k/a m-phthalic acid; IPA) 
Factory: Greensboro, NC 

Proposal signed: February 9, 1996 


Basis of claim: Used in 
Contract forwarded to PD of Customs: New York, June 13, 1996 


(P) Company: NAPP Systems Inc. 

Articles: Letterpress printing plates & flexographic printing plates 

Merchandise: Tin free coil; electrolytic tin coil; aluminum coil; 2,6-di-- 
tert-butyl-p-cresol; diethylene glycol dimethacrylate; 2-hydroxy- 
ethyl methacrylate; polyethylene glycol dimethacrylate; 2.2-dim- 
ethoxy-2-phenyl-acetophenone; trimethylol-propane trimetha- 
crylate; polyethylene glycol 4000; polyvinyl alcohol; 1,4-butane- 
diol dimethacrylate; trimethylpropane-triacrylate; ethoxylated 
phenol; polyhidric alcohol ethoxylate; phenoxyethanol; polyoxi- 
alkylene alkylether; benzil; polybutadiene-acrylic synthetic 
rubber; polyethylene glycol diacrylate; lauryl methacrylate; dim- 
ethylaminopropyl methacrylamide; polyethylene glycol dimeth- 
acrylate; highly ethoxylated TMPTA; aliphatic urethane acrylate; 
polybutadiene; sorbitan monostearate 

Factory: San Marcos, CA 

Proposal signed: September 30, 1995 

Basis of claim: Used in, as to chemicals; used in, less valuable waste, as 
to metals 

Contract forwarded to PD of Customs: San Francisco, July 11, 1996 

Revokes: T.D. 91-67-S 
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(Q) Company: Pacific Coast Feather Co. 

Articles: Goose down; duck down; goose down feather blends; duck 
down feather blends 

Merchandise: Crude goose down; crude duck down; crude goose down 
with feather; crude duck down with feather 

Factories: Seattle & Marysville, WA; Maquoketa, [A (2); Commerce, CA; 
Lebanon, PA 

Proposal signed: May 10, 1996 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to PD of Customs: San Francisco, June 19, 1996 


(R) Company: Rohm and Haas Co. 

Articles: Acryloid modifiers (K series); emulsions (Rhoplex and 
Primal); acryloid solution coatings; acryloid solid coatings 

Merchandise: Butyl acrylate; methyl methacrylate; ethyl acrylate; 
butyl methacrylate; glacial acrylic acid; glacial methacrylic acid; 
diallyl maleateFactory: Louisville, KY 

Proposal signed: April 24, 1996 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, June 17, 1996 


(S) Company: Rohm and Haas Co. (successor to Rohm and Haas 
Bayport Inc.’s T.D. 83-258-Y under 19 U.S.C. 1313(s)) 

Articles: Diphenylethers (herbicides) 

Merchandise: Meta-hydroxylbenzoic acidFactory: La Porte, TX 

Proposal signed: April 2, 1996 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, July 1, 1996 


(T) Company: Rohm and Haas Co. (successor to Rohm and Haas 
Bayport Inc.’s T.D. 83-258-X under 19 U.S.C. 1313(s)) 

Articles: Diphenylethers (herbicides) 

Merchandise: 3,4-dichloro benzotrifluoride 

Factory: La Porte, TX 

Proposal signed: April 2, 1996 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, July 9, 1996 
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(U) Company: Rohm and Haas Co. (successor to Rohm and Haas 
Delaware Valley, Inc.’s T.D. 96-17-U under 19 U.S.C. 1313(s)) 
Articles: Plexiglass sheet; plexiglass molding powder; Implex molding 
powder; other monomer blends; acryloid modifiers (K series); 
other modifiers; emulsions (Rhoplex and Primal, Acrysol and 
Rhotex); acryloid solution coatings; acryloid solid coatings; 
orthochrom-primal colors and auxiliaries 

Merchandise: Ethyl acrylate 

Factory: Bristol, PA 

Proposal signed: April 2, 1996 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, July 17, 1996 


(V) Company: Roth Bros. Smelting Corp. 

Articles: Aluminum alloys in ingot form 

Merchandise: Silicon metal 

Factory: East Syracuse, NY 

Proposal signed: December 10, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Boston, July 29, 1996 


(W) Company: Saint-Gobain/Norton Industrial Ceramics Corp. 
Articles: Ceramic parts 

Merchandise: Silicon nitride powder 

Factory: East Granby, CT 

Proposal signed: March 20, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Chicago, June 21, 1996 


(X) Company: Sterling Chemicals, Inc. 

Articles: Acrylonitrile 

Merchandise: Propylene 

Factory: Texas City, TX 

Proposal signed: March 20, 1996 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to PD of Customs: Houston, June 21, 1996 

Revokes: T.D. 91-92-W 


(Y) Company: Unique Sports Products, Inc. 

Articles: Tourna grips 

Merchandise: Polyurethane sheets 

Factories: Alpharetta, GA; Mt. Airy, NC 

Proposal signed: August 29, 1994 

Basis of claim: Used in Contract forwarded to PD of Customs: New 
York, June 14, 1996 
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(Z) Company: Western Digital Corp. 

Articles: Disk media 

Merchandise: Aluminum substrates 

Factory: Santa Clara, CA 

Proposal signed: January 5, 1996 

Basis of claim: Used in 

Contract forwarded to PD of Customs: San Francisco, June 13, 1996 
Revokes: T.D. 93-9-Z 


APPROVAL UNDER T.D. 84—49 


(1) Company: Atlantic-Richfield Corp. 

Articles: Petroleum products and petrochemicals 
Merchandise: Crude petroleum and petroleum derivatives 
Factory: Carson, CA; Blaine, WA 

Proposal signed: February 28, 1996 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to PD of Customs: Houston, May 31, 1996 


(T.D. 96-73) 
REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Broker license revocation. 


SUMMARY: Notice is hereby given that on September 6, 1996, the Com- 
missioner of Customs, pursuant to Section 641, Tariff Act of 1930, as 
amended, (19 U.S.C. 1641), and Parts 111.51 and 111.74 of the Customs 
Regulations, as amended (19 CFR 111.51 and 111.74), cancelled the fol- 
lowing Customs broker license with prejudice. 


Port Individual License # 
Houston Kim K. Gabehart 11116 


Dated: October 9, 1996. 


ANNE K. LOMBARDI, 
Acting Director, 
Trade Compliance. 
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(T.D. 96-74) 
RETRACTION OF REVOCATION NOTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The following Customs broker license number was erro- 
neously included in a list of revoked Customs brokers licenses in the 
Friday, April 28, 1995, Federal Register Vol. 60, No. 58. 


Customs broker 


License No. 


Steven Goldstein 12782 


License 12782, issued through the Port of Los Angeles, remains a 
valid license. 
Dated: October 9, 1996 


PHILIP METZGER, 
Director, 
Trade Compliance. 





U.S. Customs Service 


General Notice 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 8, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
PATRICIA A. TODARO, 
(for Stuart P Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CAST IRON GRATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c) (1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of cast iron grates. These articles are made of alloyed ductile 
iron and designed to fit over plastic pipe and used for drainage pur- 
poses. Customs invites comments on the correctness of the proposed re- 
vocation. 


DATE: Comments must be received on or before November 22, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301Constitution 
Avenue, N.W. (Franklin Court), Washington, D.C. 20229. Submitted 
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comments may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th. Street, N.W., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of cast iron grates. Customs invites comments on the 
correctness of the proposed revocation. 

In NY A84658, dated June 10, 1996, certain articles were held to be 
classifiable as other articles of nonmalleable cast iron, in subheading 
7325.10.00, Harmonized Tariff Schedule of the United States (HTSUS). 
This ruling was based on Customs belief that, at the time of importa- 
tion, the grates were nonmalleable. NY A84658 is set forth as “Attach- 
ment A” to this document. 

It is now Customs position that cast iron grates of ductile iron are 
malleable for tariff purposes. Customs intends to revoke NY A84658 to 
reflect the proper classification of the cast iron grates under subheading 
7325.99.50, HTSUS, as other cast iron articles. Before taking this ac- 
tion, we will give consideration to any written comments timely re- 
ceived. Proposed HQ 959521 revoking NY A84658 is set forth as 
“Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: October 2, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 19, 1996. 


CLA-2-73:RR:NC:GI:115 A84658 
Category: Classification 


Tariff No. 7325.10.0050 
Mr. DEVEN SHARMA 


DMD ImporrERS, INC. 
PO. Box 321 
Marlboro, NJ 07746 


Re: The tariff classification of castings from China. 


DEAR MR. SHARMA: 


In your letter dated June 10, 1996, you requested a tariff classification ruling. 
The subject items are described as follows: 


a) Part no. DIN—006 6” Grate, 3.5 Ibs 
b) Part no. DIN—008 8” Grate, 7.0 lbs 
c) Part no. DIN—12 12” Grate 52.0 Ibs 
d) Part no. DIN—18 18” Grate 74.0 Ibs 


The cast grates are made of alloyed ductile iron. They fit over plastic pipe and are used for 
drainage purposes on golf courses, athletic complexes, industrial and commercial build- 
ings, and for turf maintenance. 

The applicable subheading for the grates will be 7325.10.0050, Harmonized TariffSched- 
ule of the United States (HTS), which provides for other cast articles of iron or steel: of 
nonmalleable cast iron: other. The duty rate will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 


this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 
ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:MM 959521 JAS 
Category: Classification 


Tariff No. 7325.99.10 
Mr. DEVEN SHARMA 


DMD ImporTERS, INC. 
PO. Box 321 
Marlboro, NJ 07746 


Re: NY A8465S Revoked; cast iron grates for drains; castings of iron or steel; articles of 
nonmalleable cast iron, Subheading 7325.10.00; other cast iron articles; ductile iron; 
1.A. 75/82, HQ 070176. 


DEAR MR. SHARMA: 


In NY A84658, issued to you on June 10, 1996, the Director, National Commodity Spe- 
cialist Division, New York, held that certain cast iron grates from China used in drainage 
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systems were classifiable in a duty-free provision of the Harmonized Tariff Schedule of the 
United States (HTSUS) for nonmalleable cast iron. This is incorrect and no longer repre- 
sents the position of the Customs Service. 


Facts: 


Grates the subject of 84658 are 6-inch, 8-inch, 12-inch and 18-inch cast articles of 
alloyed ductile iron. They are either circular or rectangular in configuration and designed 
to fit over a PVC body in a drainage system of the type used on golf courses, in athletic com- 
plexes, industrial and commercial buildings, and for turf maintenance. 

The provisions under consideration are as follows: 


7325 Other cast articles of iron or steel: 
7325.10.00 Of nonmalleable cast iron * * *Free 
Other: 
7325.99 Other: 
7325.99.10 Of cast iron * * * 1.9 percent ad valorem 


Issue: 
Whether castings of ductile iron are considered nonmalleable for tariff purposes. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of interpretation (GRIs). GRI 1 states in 
part that for legal Purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

Where terms are not defined in the text of the HTSUS, or guidance as to their scope 
found in the Harmonized Commodity Description and Coding System Explanatory Notes, 
they are to be construed in accordance with their common and commercial meanings which 
are presumed to be the same. Standard dictionary definitions for the terms “ductile” end 
“malleable” are nearly identical, suggesting that the terms may be synonymous. In such 
cases, it is appropriate to consider the interpretation commonly placed upon the terms by 
the industry involved. In the iron and steel industry, cast iron is not malleable as first cast. 
It becomes malleable by annealing or other heat treatment, a process that alters the graph- 
ite matrix of the product. Ductile iron is another in the family of cast irons and is malleable 
as cast because of the addition of cerium or magnesium to the melt. For this reason, ductile 
cast iron is not normally annealed or heat treated. Examination of a product’s microstruc- 
ture will identify as “ductile” cast iron in which the graphite particles appear nodular or 
spheroid-shaped, while in “malleable” iron the graphite particles are in a smaller, dot-like 
configuration. 

Cast iron characterized as “malleable” is not considered ductile unless it has been an- 
nealed or otherwise heat treated. On the other hand, cast iron characterized as “ductile” is, 
by definition, considered malleable. Substantially similar issues were addressed under a 
previous tariff nomenclature in Internal Advice 75/82 (HQ 070176, dated January 18, 
1983). 

Nosample or laboratory report was submitted in connection with the ruling request that 
became NY A84658. However, your characterization of the cast iron as “ductile” should 
have led Customs to conclude that it was malleable for tariff purposes. 


Holding: 


Under the authority of GRI 1, iron grates of ductile cast iron are provided for in heading 
7325. They are classifiable in subheading 7325.99.10, HTSUS. 
NY A84658, dated June 10, 1996, is revoked. 
JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 96-158) 
CATERPILLAR INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-03-00167 


[Plaintiff challenges Customs’ denial of its protest over the inclusion of refunded for- 
eign VAT taxes in the transaction value of merchandise it imported into the United States. 
Held: Customs’ assessment of transaction value, as provided for in Section 402(b) of the 
Tariff Act of 1930, codified as amended at 19 U.S.C. § 1401a(b), is impermissible. Judg- 
ment for plaintiff.] 


(Decided September 20, 1996) 


Powell, Goldstein, Frazer & Murphy (Richard M. Belanger, Susan P Strommer, D. 
Christine Wood) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, United States Depart- 
ment of Justice, (Susan Burnett Mansfield); of counsel: Karen P Binder, Office of Assistant 
Chief Counsel, United States Customs Service, for defendant. 


OPINION 
INTRODUCTION AND BACKGROUND 


MusGRaAVE, Judge: Plaintiff Caterpillar Inc. (“Caterpillar”) brings 
this action to contest the denial by the United States Customs Service 
(“Customs”) of its protest filed pursuant to section 515 of the Tariff Act 
of 1930, as amended by 19 U.S.C. § 1515. Caterpillar’s timely filing of the 
protest and Customs’ subsequent denial thereof affords Caterpillar 
standing to bring this action. 28 U.S.C. § 2631(a). The Court’s jurisdic- 
tion over this matter arises under 28 U.S.C. § 1581(a). The legal issue 
before the Court is whether separately invoiced VAT amounts remitted 
to a foreign seller are properly included in the appraised transaction 
value of merchandise under Section 402(b) of the Tariff Act of 1930, 
codified as amended at 19 U.S.C. § 1401a(b), when the foreign govern- 
ment subsequently refunds those sums to the importer. Caterpillar has 
moved for summary judgment and the Government has cross-moved for 
summary judgment. The Court holds that on the facts of this case, the 


15 
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VAT sums remitted by and subsequently refunded to the plaintiff are 
not properly included in transaction value and the plaintiff is entitled to 
summary judgment. 


BACKGROUND 


Caterpillar, a domestic corporation, purchased truck components 
from Artix Limited (“Artix”), a British corporation, pursuant to a writ- 
ten contract executed in 1985 which was periodically amended. The con- 
tract listed ex factory prices for the various truck components. The 
merchandise was not exported immediately following payment but 
remained in Artix’s inventory for up to five months thereafter. The Brit- 
ish revenue authorities assessed VAT taxes upon the sale of the mer- 
chandise at a rate of 15% ad valorem until April 1991, whereupon the 
rate became 17.5% ad valorem. The Court takes judicial notice of the 
fact that British tax law provides that merchandise destined for export 
out of the European Customs Union is “zero rated” for VAT purposes, 
which practical effect results in VAT-free treatment. Darlington and 
Sandison, 68-8th T.M., Business Operations in the United Kingdom— 
Taxation at A—43 (1994); CIT Rule 44.1 (“The court, in determining for- 
eign law, may consider any relevant material or source, including 
testimony, whether or not submitted by a party or admissible under the 
Federal Rules of Evidence.”) Although the contract of sale did not men- 
tion the treatment of any British VAT assessment, the invoice Artix 
issued to Caterpillar included an amount for the merchandise and a sep- 
arate amount for the VAT. Caterpillar paid Artix the price for the mer- 
chandise and also disbursed to Artix the amount of the VAT assessment. 
Caterpillar submitted an affidavit to the Court which stated that at the 
time of contracting and at all times thereafter, Caterpillar anticipated a 
refund of the sums it remitted to cover the temporary VAT exactions. 
Following the exportation of the merchandise to the United States, Cat- 
erpillar filed for and received full refunds directly from the British gov- 
ernment of all VAT sums it disbursed to Artix. These facts are not in 
dispute. 

Customs appraised the merchandise upon the basis of “transaction 
value” as set forth in 19 U.S.C. § 1401a(b). The parties agree that the 
transaction value method of appraisement is appropriate in this case. 
Customs determined that the separately invoiced VAT amounts 
remitted by Caterpillar were part of the “price actually paid or payable 
for the merchandise when sold for exportation” under the definition of 
“transaction value” appearing in 19 U.S.C. § 1401a(b). Caterpillar filed 
a timely protest alleging that the VAT amounts were improperly 


included in the transaction value basis. Customs denied the protest and 
this lawsuit ensued. 


STANDARD OF REVIEW 


The Court must determine whether separately invoiced VAT 
amounts remitted to a foreign seller and subsequently refunded by the 
foreign government are part of “the price actually paid or payable for 
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the merchandise when sold for exportation to the United States” within 
the meaning of 19 U.S.C. § 1401a, which provides in pertinent part: 
(a) Generally 
(1) Except as otherwise specifically provided for in this chapter, 
imported merchandise shall be appraised, for the purposes of this 
chapter, on the basis of the following: 
(A) The transaction value provided for under subsection (b) 
of this section. 
* * * * * * * 


(b) Transaction value of imported merchandise 
(1) The transaction value of imported merchandise is the price 
actually paid or payable for the merchandise when sold for exporta- 
tion to the United States, plus amounts equal to— 
(A) the packing costs incurred by the buyer with respect to 
the imported merchandise; 
(B) any selling commission incurred by the buyer with 
respect to the imported merchandise; 
(C) the value, apportioned as appropriate, of any assist; 
(D) any royalty or license fee related to the imported mer- 
chandise that the buyer is required to pay, directly or indirectly, 
as a condition of the sale of the imported merchandise for 
exportation to the United States; and 
(E) the proceeds of any subsequent resale, disposal, or use of 
the imported merchandise that accrue, directly or indirectly, to 
the seller. The price actually paid or payable for imported mer- 
chandise shall be increased by the amounts attributable to the 
items (and no others) described in subparagraphs (A) through 
(E) only to the extent that each such amount (i) is not other- 
wise included within the price actually paid or payable; and (ii) 
is based on sufficient information. 
* * * * * * * 


(3) The transaction value of imported merchandise does not 
include any of the following, if identified separately from the price 
actually paid or payable and from any cost or other item referred to 
in paragraph (1): 

(A) Any reasonable cost or charge that is incurred for— 
(i) the construction, erection, assembly, or maintenance 
of, or the technical assistance provided with respect to, the 
merchandise after its importation into the United States; 


(ii) the transportation of the merchandise after such 
importation. 

(B) The customs duties and other Federal taxes currently 
payable on the imported merchandise by reason of its importa- 
tion, and any Federal excise tax on, or measured by the value of, 
such merchandise for which vendors in the United States are 
ordinarily liable. 

(4) For purposes of this subsection— 


(A)The term “price actually paid or payable” means the total 
payment (whether direct or indirect, and exclusive of any costs, 
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charges, or expenses incurred for transportation, insurance, 
and related services incident to the international shipment of 
the merchandise from the country of exportation to the place of 
importation in the United States) made, or to be made, for 
imported merchandise by the buyer to, or for the benefit of, the 
seller. 
* 


* * * * * * 


Areview of the statutory language reveals that VAT taxes are not enu- 
merated in § 1401a(b)(1)’s explicit list of items to be included in transac- 
tion value; nor are they explicitly excluded from transaction value under 
the items listed in § 1401a(b)(3). The legislative silence on this issue 
confronts the Court with a question of statutory interpretation, and the 
Court will uphold Customs’ appraisal if and only ifit was based on a per- 
missible construction of the statute. Generra Sportswear Co. v. United 
States, 8 Fed. Cir. (T) 132, 134, 905 F.2d 377, 379 (1990) (“because sec- 
tion 1401a(b) does not precisely address whether or not quota payments 
may be included in transaction value, we determine whether the 
appraisal was based on a permissible construction of the statute.”); 
Chevron U.S.A., Inc. v. Natural Resources Defense Counsel, Inc., 467 
U.S. 837, 843, 104 S.Ct. 2778, 2782 (1984). The Government concedes 
that the approach in Generra is applicable to the instant case: “The 
value statute does not expressly address the question presented. In 
these circumstances, the interpretation of the statute by the Customs 
Service will be accepted if it is reasonable (Def.’s Cr. Mot. Summ. J. at 9) 
(citing Generra); “[Blecause the point at issue in this case is not pre- 
cisely addressed in the statute, the question is whether the agency’s 
construction of the statute is permissible * * *.” (Id. at 22). Customs’ 
interpretation of the statute is not entitled to the presumption of cor- 
rectness afforded by 28 U.S.C. § 2639(a)(1) because that statutory clem- 
ency applies only to Customs’ factual determinations. Goodman Mfg., 
Inc. v. United States, 13 Fed.Cir.(T)____,_—_—, 69 F.3d. 505, 508 (1995). 


DISCUSSION 


Both parties agree that the case is amenable to summary judgment. 
Summary judgment is appropriate where “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a matter of 
law.” CIT Rule 56d). It is the province of the Court to determine 
whether any genuine issue of material fact obstructs a disposition on 
summary judgment, and in so doing, the Court may not resolve or try 
factual disputes. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 
S.Ct. 2505, 2510-11 (1986). The Court agrees that the relevant docu- 
ments in the instant case evince agreement on all material facts upon 
which summary judgment may properly issue. 

Since the Court is engaged in an exercise of statutory construction 
where the statutory language itself is mute, the Court must invoke can- 
ons of statutory construction to determine whether the interpretive 
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course Customs has charted is sufficiently reasonable or on the contrary 
is fraught with unnavigable difficulty. The Government volleys argu- 
ments flowing from a hoary canon of statutory interpretation, that of 
expressio unius est exclusio alterius. This canon applies to two sorts of 
inquiries: the canon counsels that in construing a legislative provision 
in isolation, the provision’s “listing [of] several specific things implies 
an intention to exclude others” (Broad v. Sealaska Corp., 85 F.3d 422, 
433 (9th Cir. 1996) (Kleinfeld, J. dissenting); in addition, when constru- 
ing a heterogenous legislative scheme, if a legislature “has carefully 
employed a term in one place and excluded it in another, it should not be 
implied where excluded” (Marshall v. Western Union Tel. Co., 621 F:2d 
1246, 1251 (3d Cir. 1980). Before turning to the Government’s argu- 
ments, the Court remarks that the invocation of the canon is not with- 
out controversy. Broad, 85 F.3d at 432-33. Professor Karl Llewellyn 
salvoed both the thrust of the canon and the facile parry of its momen- 
tum in his famous Remarks on the Theory of Appellate Decision and the 
Rules or Canons About How Statutes Are to Be Construed, 3 Vand. L. 
Rev. 395, 405 (1950). The Supreme Court itself impugned the canon 
when it nodded approvingly to a law review article which “recogniz[ed] 
that the principle expressio unius est exclusio alterius ‘is a questionable 
one in light of the dubious reliability of inferring specific intent from 
silence.’” Pauley v. Bethenergy Mines, Inc., 501 U.S. 680, 703, 111 S.Ct. 
2524, 2537-38 (1991) (quoting Cass R. Sunstein, Law and Administra- 
tion After Chevron, 90 Colum. L. Rev. 2071, 2109, n.182 (1990)). One 
scholar dubbed the canon “one of the most fatuously simple of logical 
fallacies, the ‘illicit major,’ long the pons asinorum of schoolboys.” Max 
Radin, Statutory Interpretation, 43 Harv. L. Rev. 863, 873-74 (1930) 
(citation omitted). Notwithstanding the questionable status of this ven- 
triloquistic canon of statutory construction, the Government argues 
that it applies forcefully in its favor both to the statute under consider- 
ation and to the texts of the 1947 General Agreements on Tariffs and 
Trade (“1947 GATT”) from which the statute descended. The starting 
point for the substantive inquiry is the progenitorial 1947 GATT texts. 
Although the original 1947 GATT Art. VII comprised only five sec- 
tions and did not articulate a comprehensive customs valuation scheme, 
§ 3 of that Article unequivocally prohibited the inclusion of refunded 
internal taxes in the appraised value of imported merchandise: 


The value for customs purposes of any imported product should not 
include the amount of any internal tax, applicable within the coun- 
try of origin or exportation, from which the imported product has 
been exempted or has been or will be relieved by means of refund. 


General Agreement on Tariffs and Trade, 61 Stat. A3, T.1.A.S. No. 1700, 
55 U.N.T.S. 182 (1947) (emphasis added). The 1979 Agreement on 
Implementation of Article VII of the General Agreement on Tariffs and 
Trade, achieved during the Tokyo Round of the Multilateral Trade 
Negotiations and nominally referred to as the “Customs Valuation 
Code” (“Code”), established “transaction value” as the primary means 
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for customs valuation within signatory countries: “The customs value 
of imported goods shall be the transaction value, that is the price actu- 
ally paid or payable for the goods when sold for export to the country of 
importation * * *.” Code Art. 1 at 6. The Code’s Interpretative Note to 
Article 1, which constitutes an “integral part” of the Code under the 
general subsuming clause of Code Article 14, elaborates further on the 
definition of transaction value: “The price actually paid or payable is the 
total payment made or to be made by the buyer to or for the benefit of the 
seller for the imported goods.” Code Annex 1 at 25. The Code’s Introduc- 
tion declares, “The Code provides a revised set of valuation rules, 
expanding and giving greater precision to the provisions on customs val- 
uation already found in the GATT, which do not set forth the elements of 
a complete valuation standard.” Code at 3. Although it is undisputed 
that the British VAT under consideration is an internal tax which was 
refunded to Caterpillar, the Government points to the Code’s transac- 
tion value rules which explicitly authorize various exclusions to transac- 
tion value without mentioning refunded internal taxes. In particular, 
Interpretative Note to Article 1 provides for the mandatory exception of 
certain items from transaction value: 


The customs value shall not include the following charges or costs, 
provided that they are distinguished from the price actually paid or 
payable for the imported goods: 

(a) charges for construction, erection, assembly, maintenance or 
technical assistance, undertaken after importation on imported 
goods such as industrial plant, machinery or equipment; 

(b) the cost of transport after importation; 

(c) duties and taxes of the country of importation. 

Code Annex 1 at 25. The Government implicitly invokes expressio unius 
est exclusio alterius in arguing that the “Code includes a comprehensive 
list of what will not be included in the valuation of merchandise if sepa- 
rately identified* * *. If amounts such as the Value Added Tax amounts 
at issue were to be excluded, they would have been specified on this list.” 
Def.’s Rep. to Pl.’s Resp. to Def.’s Cr. Mot. Summ. J. at 12-13. The Gov- 
ernment admits that it “located no statement in the [ ] Code explicitly 
superseding Section 3 Article VII of the GATT.” Def.’s Cr. Mot. Summ. J. 
at 22. Absent the invocation of the controversial canon, there is not even 
an implicit derogation from the 1947 GATT Art. VII§ 3 in the text of the 
Code or in its annexed Interpretative Notes; therefore, the Code should 
be read in pari materia with the entire 1947 GATT Art. VII and the 
Court must reject the Government’s contention that the Code’s expan- 
sionary revisions eviscerated § 3 from the body of the 1947 GATT Art. 
VII. The conclusion that the 1947 GATT Art. VII § 3 operates upon the 
Code entails a very important consequence, namely that the drafters of 
the Code did not intend for refunded internal taxes to be included in the 
definition of “the price actually paid or payable” for purposes of deter- 
mining transaction value; any other interpretation of the Code would 
entirely defeat Art. VII § 3 because refunded internal taxes are not 
listed among the ancillary charges explicitly excluded from transaction 
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value by Interpretative Note 1. The drafters of the Code simply did not 
deem it necessary to identify refunded internal taxes in the list of excep- 
tions to “the price actually paid or payable” because Art. VII § 3 man- 
dates their exclusion on a definitional level. 

It is also worthwhile to observe that refunded internal taxes do not 
appear among the exclusive litany of mandatory and permissive addi- 
tions to “the price actually paid or payable” contained in Code Article 8: 


In determining the customs value under the provisions of Article 1, 
there shall be added to the price actually paid or payable for the 
imported goods: 


(a) the following, to the extent that they are incurred by the 
buyer but are not included in the price actually paid or payable 
for the goods: 


_(i) commissions and brokerage, except buying commis- 
sions; 
(ii) the cost of containers which are treated as being one 
for customs purposes with the goods in question; 
(iii) the cost of packing whether for labor or materials; 


(b) the value, apportioned as appropriate, of the following 
goods and services where supplied directly or indirectly by the 
buyer free of charge or at a reduced cost for use in connexion 
with the production and sale for export of the imported goods, 
to the extent that such value has not been included in the price 
actually paid or payable: 


(I) materials, components, parts and similar items 
incorporated in the imported goods; 

(ii) tools, dies, molds and similar items used in the pro- 
duction of the imported goods; 

(iii) materials consumed in the production of the 
imported goods; 

(iv) engineering, development, artwork, design work, 
and plans * * * 


(c) royalties and licence fees related to the goods being val- 
ued that the buyer must pay, either directly or indirectly, as a 
condition of sale of the goods being valued, to the extent that 
such royalties and fees are not included in the price actually 
paid or payable; 

(d) the value of any part of the proceeds of any subsequent 
resale * * *. 


2. In framing its legislation, each Party shall provide for the inclu- 
sion in or the exclusion from the customs value, in whole or in part, 
of the following: 


(a) the cost of transport of the imported goods to the port or 
place of importation; 

(b) loading, unloading and handling charges associated with 
the transport of the imported goods to the port or place of 
importation; and 

(c) the cost of insurance. 
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3. Additions to the price actually paid or payable shall be made 
under this Article only on the basis of objective and quantifiable 
data. 


4. No additions shall be made to the price actually paid or payable 
in determining the customs value except as provided in this Article. 


(emphasis added). Code Article 8 neither mandates nor permits the fold- 
ing of refunded internal taxes into the transaction value of merchan- 
dise. Thus it is clear that both by definitional and illustrative manner 
the 1947 GATT prohibits refunded internal taxes from being included in 
the transaction value of imported merchandise. The Court must now 
consider whether 19 U.S.C. § 1401a carries a congruent prohibition. 

Along with other trade related legislation, Congress promulgated 19 
U.S.C. § 1401a under the rubric of the Trade Agreements Act of 1979 
(“Act”) (Pub. L. No. 96-39, 93 Stat. 144, 194 (1979)). The history of the 
Act indicates Congress’s intent to legislate 19 U.S.C. § 1401a in order to 
conform domestic law to the valuation standards established by the 
Code: the Act was intended to “revise section 402 of the Tariff Act of 
1930, which specifies the method for determining the value of an import 
for purposes of applying ad valorem duties, to make it consistent with 
the Customs Valuation Agreement negotiated in the [Multilateral 
Trade Negotiations]” (S. Rep. No. 249, 96th Cong., 1st Sess. 20 (1979), 
reprinted in 1979 U.S.C.C.A.N. 381, 406); “Title II [of the Act] imple- 
ments in domestic law the Agreement on Implementation of Article VII 
of the General Agreements on Tariffs and Trade * * *.” (H.R. Rep. No. 
317, 96th Cong., 1st Sess. 78 (1979)). This Court has previously recog- 
nized that 19 U.S.C. § 1401a was promulgated specifically to implement 
the Code. Texas Apparel Co. v. United States, 12 CIT 1002, 1005, 698 F- 
Supp. 932, 935 (1988). Nevertheless, the Government correctly points 
out that if there exists any inconsistency between the 1947 GATT and 
the domestic statute, the latter controls: 


While we acknowledge Congress’s interest in complying with U.S. 
responsibilities under the GATT, we are bound not by what we 
think Congress should do, but by what Congress in fact did. The 
GATT does not trump domestic legislation; if the statutory provi- 
sions at issue here are inconsistent with the GATT, it is a matter for 
Congress and not this court to decide and remedy. 


Suramerica de Aleaciones Laminadas, C.A. v. United States, 10 Fed. Cir. 
(T)___—,___—«, 966 F.2d 660, 667 (1992). On the other hand, the secular 
commitment of the judicial branch to interpret acts of Congress consis- 
tently with international agreements was fairly encompassed by a 
recent decision of the United States Court of Appeals for the Federal Cir- 
cuit (“CAFC”): 


GATT agreements are international obligations, and absent express 
Congressional language to the contrary, statutes should not be inter- 
preted to conflict with international obligations. The Supreme 
Court’s classic expression of this canon of construction is particu- 
larly apt in this case: 
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“Tt has also been observed that an act of Congress ought never to be 
construed to violate the law of nations, if any other possible 
construction remains, and consequently can never be construed to 
violate neutral rights, or to affect neutral commerce, further than is 
warranted by the law of nations as understood in this country. 
These principles are believed to be correct, and they ought to be 
kept in view in construing the act now under consideration.” 


Federal Mogul Corp. v. United States, 13 Fed.Cir.(T)__,_—s_—«, 63 F.3d 
1572, 1581 (1995) (emphasis added) (quoting Murray v. Schooner 
Charming Betsy, 6 U.S. (2 Cranch) 64, 118, 2 L.Ed. 208, 226 (1804)). 
Given this inveterate canonical duty to interpret the international 
obligations of the United States consistently with domestic legislation, 
the prohibition regarding refunded internal taxes embodied in the 1947 
GATT militates resoundingly against Customs’ proffered construction 
of 19 U.S.C. § 1401a. It is from the perch of this venerable canon that the 
Court surveys the statute and espies the ruinous shoals lurking in Cus- 
toms’ position. The Court is mindful that canons of construction “are 
not in any true sense rules of law. So far as they are valid, they are what 
Mr. Justice Holmes called them, axioms of experience.” Justice Felix 
Frankfurter, Some Reflections on the Reading of Statutes 27 (1947). The 
indefinite statute and competing canons of construction confront the 
Court with “a choice between uncertainties. [The Court] must be con- 
tent to choose the lesser.” Burnet v. Guggenheim, 288 U.S. 280, 288, 53 
S.Ct. 369, 372 (1933) (J. Cardozo). 

In order to prevail in its proposed exegesis of the statute, the Govern- 
ment must convince the Court that Congress intended 19 U.S.C. § 1401la 
to deviate from the prohibition in the 1947 GATT Art. VII § 3 and the 
Code which it inspired. In an attempt to establish the pertinent incon- 
sistency, the Government invokes both applications of its preferred 
canon of construction: in 19 U.S.C. § 1401a(b)(3)(B), Congress enumer- 
ated specific charges to be excluded from transaction value without 
mentioning refunded internal taxes; in 19 U.S.C. § 1401a(e)(2)(A), Con- 
gress explicitly excluded refunded internal taxes from “computed 
value” calculations, and it failed to provide likewise for transaction 
value. The first argument is identical to that rejected by the Court in 
connection with the analysis of the 1947 GATT texts and need not be 
addressed at length. Suffice it to say that the insinuations of silence do 
not overcome the paramount duty to interpret domestic legislation con- 
sistently with the 1947 GATT, and the supranational agreement can be 
amicably reconciled with the domestic statute by inferring that Con- 
gress did not explicitly except refunded internal taxes from transaction 
value because it considered such taxes to be outside the domain of the 
“price actually paid or payable” definition. 

Customs’ second application of expressio unius est exclusio alterius 
weighs somewhat more heavily in its favor: “Congress did not expressly 
exclude amounts like those at issue from the transaction value, when, in 
other parts of the statute, it did exclude tax amounts from the valuation 
of merchandise.” Def.’s Rep. to Pl.’s Resp. to Def.’s Cr. Mot. Summ. J. at 
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12. In particular, the provision on “computed value”, 19 U.S.C. 
§ 1401a(e)(2)(A), reads as follows: 
(e) Computed value 
(1) The computed value of imported merchandise is the sum 
of— 

(A) the cost or value of the materials * * *; 

(B) an amount for profit and general expenses * * *; 

(C) any assist, * * *; and 

(D) the packing costs. 

(2) For purposes of paragraph (1)- 

(A) the cost or value of materials under paragraph (1)(A) 
shall not include the amount of any internal tax imposed by 
the country of exportation that is directly applicable to the 
materials or their disposition if the tax is remitted or 
refunded upon the exportation of the merchandise in the 


production of which the materials were used; 
* * * * * 


* * 


(emphasis added) Unfortunately for the Court, there is virtually no con- 
jugate legislative history illuminating the incentives for this express 
language; the language on refunded internal taxes appearing in the 
“computed value” provision is shrouded in silent cloth. The only rele- 
vant Congressional palaver appearing in the legislative history states, 
“The computed value standard under the proposed law conceptually fol- 
lows the constructed value standard under [the present valuation sec- 
tion] * * *.” (H.R. Rep. No. 317, 96th Cong., 1st Sess., 94 (1979); S. Rep. 
No. 249, 96th Cong., 1st Sess., 122 (1979), reprinted in 1979 
U.S.C.C.A.N. 381, 508), and as discussed infra, the former constructed 
value standard excepted refunded internal taxes from its dutiable basis. 
Whatever were the motivations of the legislature in adding the relevant 
language, the crucial point is simply that any pregnant negative to be 
inferred from the “computed value” provision fails the Federal Mogul 
Corp. criterion of “express Congressional language to the contrary” of 
the 1947 GATT texts. The Government has not pointed to any express 
Congressional language, either in the statute itself or in its conjugate 
legislative history, which sounds in contravention of the prohibition 
contained in the 1947 GATT Art. VII § 3; nor has the Court discovered 
any such language on its own investigation. It would be curious indeed 
to discover that language. The United States had sought revisions of the 
1947 GATT in the Tokyo Round Multilateral Trade Negotiations; 
“[s]pecifically such revisions were to include * * * border adjustment for 
internal taxes * * *.” H.R. Rep. No. 317, 96th Cong., 1st Sess., 8 (1979). 
The United States not only failed to achieve this objective but wound up 
embracing Art. VII § 3 in the negotiations that led to the drafting of the 
Code: “Except for reaffirming current rules in the GATT with respect to 
the treatment of border adjustment for internal taxes, the MTN did not 
deal with the disadvantage that many in the United States perceive for 
countries, such as the United States, which rely primarily on direct 
rather than indirect taxes for revenue needs.” Id. at 21. (emphasis 
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added). Contrary to the Government’s position, this express Congres- 
sional language may be read as an endorsement of Art. VII § 3 by the 
Code and the derivative domestic statute. Upon these bases the Court 
finds that the venerable canon of construction to interpret Congressio- 
nal acts consistently with international obligations overcomes the exer- 
cise in ventriloquism urged upon the Court by the Government: ceteris 
paribus with the facts of this case, Customs may not include VAT taxes 
which are reimbursed to the importer in the appraised value of imported 
merchandise. 

The Court’s ruling is corroborated by examining the tortuous meta- 
morphosis of domestic valuation provisions over the past fifty years and 
the accompanying legislative history. Shortly after the 1947 GATT 
agreement was executed by President Truman, a bill was introduced in 
the United States House of Representatives which sought to amend, 
inter alia, the valuation provisions of the Tariff Act of 1930. H.R. 8304, 
81st Cong., 2d Sess. (1950). H.R. 8304 proposed four different bases for 
valuation in its § 13, and subsection 13(f) mimicked Art. VII § 3 of the 
1947 GATT: 


13(f) Taxes: The value of imported merchandise ascertained or esti- 
mated in accordance with this section shall not include the amount 
of any internal tax, applicable within the country of exportation, 
from which the merchandise undergoing appraisement has been 
exempted or has been or will be relieved by means of a refund. 


Although the bill fell stillborn into the lap of the Committee on Ways and 


Means, an identical bill was introduced the following year as H.R. 1535, 
82d Cong., 1st Sess (1951). H.R. 1535 enjoyed a longer life span than its 
predecessor and propogated lengthy legislative hearings and debates. 
The hearings publicized the Treasury Department’s express intention 
to conform U.S. law to Art. VII § 3 and also revealed the public’s disap- 
proval of a perceived surrender of sovereignty by unratified executive 
fiat. In response to a request from the Committee on Ways and Means, 
the Treasury Department explained that H.R. 1535 § 13 was drafted to 
conform with Art. VII of the 1947 GATT. Simplification of Customs 
Administration: Hearings on H.R. 1535 Before the Committee on Ways 
and Means, 82d Cong., 1st Sess. 79 (1951) (Treasury Department, 
Explanation of Sections of H.R. 1535 Which Are Contained in the Gen- 
eral Agreement on Tariffs and Trade Or International Trade Organiza- 
tion Charter) (request appearing at 202). Also included in those 
hearings was a memorandum from the United States Tariff Commis- 
sion authored in connection with the initial and identical bill, H.R. 8304, 
which memorandum explained the multifaceted importance of exclud- 
ing refunded internal taxes from dutiable value: 


Subsection [13](f) * * * as set forth in section 13 of the bill is a new 
provision which would preclude from consideration in determining 
dutiable value any internal tax applicable within the country of ori- 
gin or exportation from which the merchandise undergoing 
appraisement has been exempted or will be relieved by means of 
refund. One of the most prolific sources of litigation in customs 
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appraisement is the question as to whether a particular internal tax 
imposed in the country of exportation with respect to sales for domes- 
tic consumption is to be included in the dutiable value of such mer- 
chandise even though the tax is not applied to exports. The situation 
has become so complex that the determination in a particular case 
of whether or not the tax is to be included in dutiable value, depends 
upon the fortuitous circumstances of the time when and the man- 
ner in which the tax accrues. At the present time the customs 
authorities are not at all certain under what circumstances a tax is 
or is not to be included in dutiable value. After considerable study of 
this question by various experts, it seems to be the general consensus 
that the inclusion of dutiable value of internal taxes which have not 
been applied to, or which have been refunded with respect to, the 
merchandise undergoing appraisement, is not reasonable or desir- 
able. The exclusion of such taxes will simplify customs administra- 
tion and facilitate a nearer approach to the objective of assessing ad 
valorem duties on the actual value of the merchandise. Exclusion of 
such taxes from dutiable value would be required to make GATT 
(art. VII, par. 3) definitively effective * * *. 


Id. at 232 (Memorandum of United States Tariff Commission for the 
Committee on Ways and Means on H.R. 8304) (emphasis added). 


In opposing H.R. 1535, the Secretary of the American Tariff League, 
Richard H. Anthony, testified: 


This bill, if enacted in its present form, would permit the President 
to deposit an instrument of acceptance of GATTT, and thus pave the 
way for its entering into full force despite lack of express congres- 
sional ratification. We submit that we are reasonably justified in 
believing that definitive acceptance of, and full commitment to, 
GATT rather than an objective approach to customs simplification 
has dictated the ingredients of this bill* * *. 

The Chairman. Are there any questions? * * * 


Mr. Jenkins. How much complaint has there been made to the 
authorities that are now promulgating the GATT provisions and 
foisting their practices on us? What shape does that complaint take? 
Has it been positive and clear? 


Mr. Anthony. Congress, of course, has been positive by inserting a 
caveat in the [Trade Agreements Extension Act of 1951] stating 
that the extension was not to be considered as approval or disap- 
proval of the provisions of GATT* * *. 

Mr. Reed. Is it your opinion that the provision listed in the exten- 
sion of the Trade Agreements Act should be left in that act, if this 
bill should be reported out, in order to stress the fact that this bill 
does not indicate approval of ITO or GATT? 

Mr. Anthony. Yes; we would like to see that done. 


Id. at 421, 427, 430 (statement of Richard H. Anthony, Secretary, The 
American Tariff League, Inc.). H.R. 1535 was amended and reintro- 
duced as a clean bill designated H.R. 5505, 82d Cong., 1st Sess. (1951). 
H.R. 5505 retained the exact language on refunded taxes contained in 
H.R. 1535, but it also included the demurrer sought by the public: § 24 
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read, “The enactment of this Act shall not be construed to determine or 
indicate the approval or disapproval by the Congress of the Executive 
Agreement known as the General Agreement on Tariffs and Trade.” In 
its report on H.R. 5505, the Committee on Ways and Means explained 
the genesis and evolution of the intended revisions to customs laws: 


The administrative and procedural provisions of the customs laws 
have been generally revised only once since the enactment of the 
Tariff Act of 1930. That revision was made by the Customs Admin- 
istrative Act of 1938 (act of June 25, 1938, 52 Stat. 1077). Since that 
time many changes have occurred in industry and commerce which 
necessitate a further revision of these provisions. Congress has 
already recognized the need for such revision by appropriating 
funds in the appropriation for the Bureau of Customs for the fiscal 
year 1948 for a survey of the customs service. With these funds, a 
private firm of management consultants, McKinsey & Co., was 
employed by the Treasury Department to make studies in manage- 
ment improvement* * *. H. R. 1535, which was introduced by the 
chairman of [the Committee on Ways and Means] at the request of 
the Secretary of the Treasury, contained provisions which had as 
their main source the recommendations of McKinsey & Co* * *. 
[The Committee on Ways and Means] held extensive hearings on H. 
R. 1535 and deliberated at length on it in executive sessions. H. R. 
5505 was introduced as a clean bill and reflects [the] committee’s 
decisions on, and amendments to, H.R. 1535. 


H.R. Rep. No. 1089, 82d Cong., 1st sess. 2 (1951). H.R. 5505 was passed 


by the House in October 1951 and referred to the Senate, where it per- 
ished after extensive hearings. 

The 83d Congress witnessed the fourth reincarnation of the value 
provisions originally tendered by H.R. 8304: the valuation provisions in 
§ 15 of H.R. 5106, 83d Cong., 1st Sess. (1953) were nearly a verbatim of 
the H.R. 8304 valuation provisions. The House hearings on 5106 pro- 
voked familiar criticism: 


[T]he proposed valuation provisions contained in section 15 of H.R. 
5106 are designed to bring the valuation provisions of our tariff law 
into conformity with the provisions of GATT and the rejected ITO 
Charter. This is indicated by the Tariff Commission’s memoran- 
dum to this committee when H.R. 1535 was under consideration 2 
years ago * * *. The Habana Charter for an ITO was rejected, and 
the GATT has never been ratified by the Congress. An attempt to 
secure the piecemeal acceptance of a defunct ITO charter and 
GATT in the guise of a customs simplification bill should not be tol- 
erated by the Congress * * *. We strenuously oppose the enaction of 
section 15 for the reasons which I have stated. Should any provision 
be retained in the bill as it leaves this committee which is derived or 
closely similar to corresponding provisions of the GATT, we recom- 
mend that a provision be added to the bill making it clear that its 
enactment shall not be regarded as an approval of the GATT. 
[Adding a provision similar to s]ection 24 of H.R. 5505, 82d Con- 
gress, lst Session, would be appropriate for this purpose. 
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Customs Simplification: Hearings on H.R. 5106 Before the Committee 
on Ways and Means, 83d Cong., 1st Sess. 153, 161 (1953) (statement of 
Dr. Cary Wagner, President, The Synthetic Organic Chemical Manufac- 
turers Association of the United States, and The Manufacturing Che- 
mists Association) H.R. 5106 was amended in respects unrelated to the 
valuation provisions and was reintroduced as H.R. 5877, 83d Cong., 1st 
Sess., (1953). H.R. 5877 was reported favorably by the House but the 
GATT-inspired § 15 valuation provisions did not survive the bill as it 
was reported by the Senate and subsequently enacted into law as the 
Customs Simplification Act of 1953, ch. 397, 67 Stat. 507 (1953). The 
Senate Report explained: 


Because of the urgency of the bill, and because of the delay in the 
receipt of it from the House, extensive hearings have not been pos- 
sible. For this reason two sections which were highly controversial 
have been deleted by the committee and their study postponed until 
a later date. In reporting favorably on this bill the committee does 
so, and acted on the bill in committee, without relation to the execu- 
tive agreement known as the General Agreement on Tariffs and 
Trade (GATT), which was not approved or disapproved. 


AMENDMENTS 


Two sections of the bill received from the House are not in the bill as 
reported by the Finance Committee. Section 15 of the House bill 
would have made substantial changes in the methods of ascertain- 
ing the dutiable value of goods being imported into the United 
States* * *. This section was highly controversial and the Finance 
Committee felt that it would not be justified in adopting it without 
hearings, which, judging from the volume of requests for hearings 
on that section, would have been rather extended. Time would not 
permit such hearings at this session. 


S. Rep. No. 632, 83d Cong, 1st Sess., 2 (1953), reprinted in 1953 
US.C.C.A.N. 2283, 2283-84. 

The valuation reformers finally achieved their goal in the 84th Con- 
gress. A slightly modified version of the valuation revisions originally 
proposed by H.R. 8304 was introduced to the Committee on Ways and 
Means as H.R. 6040, 84th Cong., 1st Sess. (1955). One month after its 
introduction, H.R. 6040 was summarily reported by the committee. 
H.R. Rep. No. 858, 84th Cong., 1st Sess. (1955). The primary valuation 
basis would be “Export Value”, defined as “the price, at the time of 
exportation to the United States of the merchandise undergoing 
appraisement, at which such or similar merchandise is freely sold * * * 
for exportation to the United States * * * plus * * * all other expenses 
incidental to placing the merchandise in condition, packed ready for 
shipment to the United States.” H.R. Rep. No. 858 at 18 (emphasis 
added). The second basis would be “United States Value,” defined as 
“the price * * * at which such or similar merchandise is * * * offered for 
sale in the principal market of the United States for domestic consump- 
tion * * *.” Id. The third basis would be “Constructed Value,” defined as 
“the sum of (1) the cost of materials (exclusive of any internal tax appli- 
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cable in the country of exportation directly to such materials or their dis- 
position, but remitted or refunded upon the exportation of the article in 
the production of which such materials are used) * * *, (2) an amount for 
general expenses and profit, and (3) the cost of all containers and cover- 
ings * * *.” Id. (emphasis added). The fourth basis would be “American 
Selling Price,” defined as “the price * * * at which such article is freely 
sold * * * or offered for sale for domestic consumption in the principal 
market of the United States * * *.” Id. The bill passed the House and 
was referred to the Senate. The Senate Committee on Finance subjected 
the bill to lengthy hearings and failed to report favorably during the first 
session of Congress; however, in the second session the Finance Com- 
mittee reported favorably on an amended version of H.R. 6040. The 
amended version of H.R. 6040 retained the controversial valuation revi- 
sions but provided that valuation provisions already in existence would 
continue to apply to sensitive merchandise; the amendment was 
adopted in order to address the concern that the new valuation stan- 
dards would reduce government revenue and expose domestic produc- 
ers to increased competition. Unlike previous episodes, the legislative 
history generated in connection with H.R. 6040 did not betray any Con- 
gressional intent to conform United States valuation law to the 1947 
GATT; perhaps clandestine intent constituted the winning strategy. 
Evidently, the Senatorial tide that rose as a nemesis to revisions during 
previous Congresses had ebbed into a strident minority voice: 


Inherent in the bill as amended is the assumption that a 5 percent 
decrease in valuation will not significantly affect the tariff protec- 
tion afforded by the existing valuation standards. Any such premise 
is invalid* * *. The people generally are only now becoming aware 
of the fact that beginning with the 1934 Trade Agreements Act that 
[sic] every move, GATT, ITO, [Organization for Trade Coopera- 
tion], customs simplification, billions in Europe [sic], International 
Monetary Fund and many other organizations, and much proposed 
legislation form a concentrated attack on the economy of this 
Nation—and a leveling of our standard of living with that of the 
low-wage living standard nations of the world. 


S. Rep. No. 2560, 84th Cong., 2d Sess 25, 28 (1956), reprinted in 1956 
U.S.C.C.A.N. 4179, 4191 (minority views of Sen. George W. Malone). The 
amended bill passed the Senate and the House and was enacted as the 
Customs Simplification Act of 1956, ch. 887, 70 Stat. 943 (1956). These 
valuation provisions remained in force until the promulgation of the 
1979 Trade Agreements Act. Under the novel valuation provisions of 
the Customs Simplification Act of 1956 (“1956 Act”), the VAT taxes 
presently under consideration could not have been included in dutiable 
value as a practical matter. Appraisal under “Export Value” would have 
required Customs to ignore the temporary imposition of British VAT on 
the subject merchandise. This is because “Export Value” was the price, 
at the time of exportation to the United States, of such or similar mer- 
chandise freely sold for exportation to the United States. The Court takes 
judicial notice of the undisputed fact that current British law does not 
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impose VAT taxes on merchandise it deems to be sold for exportation out 
of the European Customs Union. It is not apparent to the Court why the 
British authorities insisted on assessing VAT taxes upon the merchan- 
dise at issue; yet the subsequent refund of VAT taxes, which retrospec- 
tive benefit Customs enjoyed when it appraised the merchandise, 
objectively demonstrates that the exported merchandise was entitled to 
VAT-free treatment. Since “Export Value” would have required Cus- 
toms to appraise the merchandise at its value when sold for exportation 
to the United States, and since merchandise sold for exportation from 
Great Britain to the United States is not subject to VAT tax, the “Export 
Value” basis would have required Customs to look through the cryptic 
interim decision of the British revenue authorities and to appraise the 
merchandise at the time when it was uncontroversially sold for exporta- 
tion and accordingly immune from VAT. The next basis of appraisal 
under the 1956 Act, the “United States Value”, was the domestic price of 
the imported merchandise. Such a dollar denomination could not 
include VAT taxes denominated in foreign currency as a simple matter 
of logic, and the cost of internal taxes subsequently refunded would have 
been subtracted from the domestic price as a matter of market practice. 
Appraisal under “Constructed Value” expressly required Customs to 
back out refunded VAT taxes from the dutiable value. Finally, appraisal 
under “American Selling Price” looked to “the selling price of domestic 
products in the United States,” which obviously would not include for- 
eign taxes. Despite the acquired Congressional diffidence at expressing 
an intent to conform valuation law to the 1947 GATT, it is clear that the 
1956 Act would have proscribed Customs from including refunded 
internal taxes in the dutiable value of merchandise. 

A principal lesson to be gleaned from this analysis of the 1956 Act is 
that Customs should have disregarded the temporary assessment of 
VAT taxes to Caterpillar’s merchandise when Customs performed its 
appraisal under the transaction value provision. As the legislative his- 
tory to the 1979 Trade Agreements Act explains, the transaction value 
basis of appraisal is substantially equivalent to the former “Export 
Value” basis: “While transaction value is a different basis of value than 
export value, the practical effects in terms of differences in appraised 
values appear to be minimal.” H.R. Rep. No. 317, 96th Cong., 1st Sess., 
91 (1979);S. Rep. No. 249, 96th Cong., 1st Sess., 119 (1979), reprinted in 
U.S.C.C.A.N. 381, 505. In place of “Export Value”’s triply inculcated 
mandate that Customs was to appraise merchandise as it was sold for 
exportation, at the time of its exportation, and packed ready for exporta- 
tion, the transaction value provision assimilates the mandate by ordain- 
ing that dutiable value shall be the price paid “for the merchandise when 
sold for exportation.” To confirm the mandate that Customs must calcu- 
late the transaction value of merchandise at a value when it is consid- 
ered sold for export, the “price actually paid or payable” is defined as 
“the total payment * * * made, or to be made, for imported merchandise 
** *” 19 U.S.C. § 1401a(b)(4)(A) (emphasis added). In applying the 
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transaction value provision, it is therefore necessary to determine duti- 
able value by discounting evanescent assessments of foreign internal 
taxes which are refunded on merchandise imported into the United 
States. 

The Government argues along a different front that its position is 
required by two decisions from the CAFC, Moss Manufacturing Co., 
Inc., v. United States, 8 Fed. Cir. (T) 40, 896 F.2d 535 (1990), and Generra 
Sportswear Co. v. United States, 8 Fed. Cir. (T) 132, 905 F.2d 377 (1990). 
In Moss, the plaintiff alleged that the “buying commission” it paid to its 
offshore subsidiary was improperly included in transaction value 
because the buying commission was not paid “for the merchandise” 
under 19 U.S.C. § 1401a(b)(4)(A). The function of the subsidiary was to 
source merchandise, negotiate contractual terms, and entertain cus- 
tomers. In exchange for these services, the plaintiff remunerated the 
subsidiary just enough to satisfy the subsidiary’s normal operating 
expenses; pursuant to that arrangement, the plaintiff paid its subsid- 
iary only on selected transactions. This inconsistent treatment revealed 
itself on entry documents and prompted Customs to review several 
hundred of plaintiff's entries. In the test case before the CAFC, the pur- 
chase order from the plaintiff to the foreign seller separately itemized 
the price for the merchandise and an amount for the buying commis- 
sion. However, the plaintiff financed the payment by means of a negotia- 
ble letter of credit which aggregated these two sums and did not 
separately itemize the buying commission; at trial, the plaintiff 
explained that it was the seller’s duty to remit the amount of buying 
commission to the subsidiary. The commercial invoice submitted to Cus- 
toms also failed to itemize separately the amount of the buying commis- 
sion. Furthermore, the purchase order, commercial invoice, and letter of 
credit all reflected discrepant amounts paid for the merchandise. The 
plaintiff argued that the commission paid to its affiliate was a bona fide 
buying commission and therefore that Customs had erroneously 
included the commission in the transaction value appraisement. In 
upholding the trial court’s finding that the bona fide nature of the buy- 
ing commission had not been adequately demonstrated, the CAFC rea- 
soned that inter alia, the alleged buying commission was not separately 
itemized and the plaintiff failed to explain the discrepancies in the docu- 
ments (Moss, 8 Fed. Cir. (T) at 43, 896 F.2d at 538). Although the trial 
court had voiced its opinion that “it is settled law under [the transaction 
value] scheme that a bona fide buying commission is excludable from 
dutiable value * * *.” (Moss Manufacturing Co., Inc., v. United States, 
13 CIT 420, 425, 714 F Supp. 1223, 1228 (1989) (citations omitted)), the 
CAFC demurred on the legal issue: “whether a bona fide buying com- 
mission constitutes a payment ‘for merchandise’ within the meaning of 
the statute is a question we need not decide.” Moss, 8 Fed. Cir. (T) at 44, 
896 F.2d at 539. Nevertheless, the CAFC pointed out that the legal issue 
involving buying commissions, which are neither expressly included or 
excluded from transaction value, is a definitional one: “Monies paid to 
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agents like [plaintiff's subsidiary] are non-dutiable only if the:y do not 
otherwise fit within the definitions of statutorily relevant terms like 
‘price paid or payable’ upon which ‘transaction value’ for appraisal pur- 
poses is based.” Moss, 8 Fed. Cir. (T) at 43 n.**, 896 F.2d at 538 n. ** [sic]. 
The CAFC also cited its concern for the efficiency of Customs’ appraisal 
procedures and refused to “require Customs to engage in the formidable 
fact-finding task envisioned by [plaintiff]” necessary to determine the 
bona fide nature of the buying commission. Moss, 8 Fed. Cir. (T) at 44, 
896 F.2d at 539. 

Moss is distinct from the instant case in several important ways. Like 
buying commissions, the question of whether refunded internal taxes 
are includable in transaction value is fundamentally a definitional issue 
as the Court has demonstrated supra. Yet the resolution of the similar 
semantic issue is guided by very different historical circumstances. 
Article 8 of the Customs Valuation Code proclaimed that buying com- 
missions were not to be included in transaction value: 


In determining the customs value under the provisions of Article 1, 
there shall be added to the price actually paid or payable for the 
imported goods: 


(a) the following, to the extent that they are incurred by the 
buyer but are not included in the price actually paid or payable 
for the goods: 


(i) commissions and brokerage, except buying commis- 

sine; * *:* 
(emphasis added). However, the domestic legislation implementing 
Code Article 8 failed to adopt this specific exclusion: under 19 U.S.C. 
§ 1401a(b)(1)(B), Congress directed Customs to fold into transaction 
value “any selling commission incurred by the buyer with respect to the 
imported merchandise,” but 19 U.S.C. § 1401a(b)(8) does not list buying 
commissions among the explicit exemptions to transaction value. With- 
out pretending to decide the legal issue held open by the CAFC, the 
Court remarks in passing that Congress’s failure to follow this particu- 
lar directive appearing for the first time in the Code could support an 
inference that Congress thereby intended a derogation. No such argu- 
ment could be advanced with respect to refunded internal taxes upon 
which the Code is silent and the 1947 GATT is vociferous. Nor was there 
any conceivable argument in Moss that the buying commission was not 
paid in connection with merchandise as it was “sold for exportation to 
the United States.” Unlike the conflicting documents presented in 
Moss, the documents in the instant case contain consistent and sepa- 
rately itemized entries designating the amount of funds remitted for 
VAT and subsequently refunded. In addition to satisfying the tremen- 
dously important condition of separate itemization, these documents 
obviated any need for Customs to engage in a formidable fact-finding 
investigation: between the entry documents, the refund receipts, the 
written contract, and the British statute, Customs possessed all of the 
facts it needed to perform its appraisal. Customs may not prevail in its 
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statutory interpretation by virtue of a minimalistic view of its investiga- 
tory obligations. For all these reasons, the Court finds that the Moss pre- 
cedent does not control the case at hand. 

The plaintiff in Generra advocated that “quota charges” which were 
remitted to the foreign seller by the domestic purchaser’s affiliated off- 
shore buying agent were not paid “for imported merchandise” under the 
definition of the “price actually paid or payable” set forth in 19 U.S.C. 
§ 1401a(b)(4)(A). Generra, 8 Fed. Cir. (T) at 135, 905 F.2d at 380. The for- 
eign seller was obliged to purchase export licenses pursuant to its gov- 
ernment’s scheme to comply with a voluntary restraint agreement, and 
such licensing costs were labeled “quota charges.” Quota charges are 
neither included nor excluded explicitly from transaction value under 
the statute, so the issue was one of statutory interpretation analogous to 
the instant case. Generra, 8 Fed. Cir. (T) at 134, 905 F.2d at 379. The for- 
eign seller invoiced the plaintiff for the cost of the merchandise and sep- 
arately invoiced the plaintiff's affiliate for the quota charges. The entry 
documents exhibited the separate invoices and Customs included the 
quota charges paid by the affiliate in the appraised transaction value. In 
ruling that it was permissible for Customs to include the quota charges 
in transaction value, the CAFC reasoned that 


[a]s long as the quota payment was made to the seller in exchange 
for merchandise sold for export to the United States, the payment 
properly may be included in transaction value, even if the payment 
represents something other than the per se value of the goods* * *. 
[T Jransaction value may encompass items other than the pure cost 
of the merchandise * * *.” 


Generra, 8 Fed. Cir. (T) at 135, 905 F2d at 380. In expounding on this 
notion that consideration paid for exported merchandise may reflect 
components other than the pure cost of the goods, the CAFC reasoned, 
“(The fact] that a foreign seller must obtain quota before he can export 
goods to the United States reasonably indicates that quota payments 
are part of the ‘price actually paid or payable for the merchandise when 
sold for exportation to the United States.’” Jd. As in Moss, the court also 
emphasized, “Congress did not intend for the Customs Service to 
engage in extensive fact-finding to determine whether separate charges, 
all resulting in payments to the seller in connection with the purchase of 
imported merchandise, are for the merchandise or something else.” Id. 

Important distinctions between Generra and the instant case are 
obvious. In Generra, the plaintiff did not argue or offer evidence demon- 
strating either that the quota charges were refunded or that they were 
not paid for merchandise designated for exportation. Nor are quota 
charges addressed in the Code or the 1947 GATT. More important, it is 
manifest that Caterpillar did not offer the sums remitted to cover the 
British VAT as part of the consideration for the merchandise. The legis- 
lative history of the Trade Agreements Act explains that transaction 
value was designed to capture the actual terms of consideration offered 
by the importer: “The use of transaction value as the primary basis for 
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customs valuation will allow use of the price which the buyer and seller 
agreed to in their transaction as the basis for valuation * * *.” H.R. Rep. 
No. 317, 96th Cong., 1st Sess., 91 (1979); S. Rep. No. 249, 96th Cong., 1st 
Sess., 119 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 505. What consti- 
tutes consideration in a contract is a mixed question of law and fact 
requiring the court to determine the detriment offered in exchange for 
the benefit received. The material facts allowing the Court to determine 
the consideration offered by Caterpillar for the merchandise it received 
are established in the record by the written contract, commercial 
invoices, VAT refund documents, and a sworn affidavit by a competent 
Caterpillar employee. The written contract, attached as Exhibit 1 to the 
Government’s Cross Motion for Summary Judgment, includes price 
lists which do not include VAT amounts. The invoices, attached as 
Exhibit B-1 to Plaintiff's Motion for Summary Judgment, contain sepa- 
rately itemized prices for the merchandise and for the VAT amounts. 
Finally, the sworn affidavit of Randy L. Wiese, an employee of Caterpil- 
lar since 1968 and Supervisor of Contracts for Caterpillar from 1986 to 
1991, states the following: 


At the time the [1985] Manufacture Agreement with Artix was 
entered into, and at all times subsequent, Caterpillar anticipated 
that the amount of the VAT collected by Artix would be refunded to 
Caterpillar by the U.K. government upon proof of the exportation of 
the merchandise. Specifically, at no time did either party alter or 
negotiate prices for the merchandise based on consideration of the 
fact that, in addition to the price for the merchandise, the VAT 
would also be collected by Artix. 

Pl.’s Resp. to Def.’s Cr. Mot. Summ. J., Ex. B—1 at 17. Mr. Wiese’s author- 

ity and longstanding employment within Caterpillar render him compe- 

tent to testify to these facts. 

The Government makes a perfunctory attempt to cast doubt on the 
reliability of Mr. Wiese’s sworn testimony by arguing, “The affidavit of 
Randy L. Wiese does indicate that he was at least employed by Caterpil- 
lar since 1968, but it does not specifically state what position Mr. Wiese 
occupied in 1985 or that he had anything to do with the contract 
between Caterpillar and Artix in 1985.” The Court is convinced that Mr. 
Wiese’s position as Supervisor of Contracts beginning in 1986 engen- 
dered him with sufficient knowledge to testify about Caterpillar’s intent 
with regard to the 1985 contract, especially since he was Supervisor dur- 
ing the various amendments to the contract and naturally would have 
been educated about the history of the contracts he supervised. Mr. 
Wiese’s presumed absence at the negotiating table in 1985 does little to 
persuade the Court that he is ignorant of the corporate intent prevailing 
at that time, and he has sworn to the contrary. In any event, the Govern- 
ment concedes the crucial point by admitting that “[a]t most, Caterpil- 
lar and Artix were aware that Caterpillar would receive refunds of the 
Value Added Tax amounts at the time the contract was entered into.” 
Def.’s Repl. to Pl.’s Resp. to Def.’s Cr. Mot. Summ. J. at 15. The estab- 
lished material facts show that Caterpillar never envisioned a perma- 





U.S. COURT OF INTERNATIONAL TRADE 35 


nent deprivation of the substantial ad valorem VAT amount at the time 
of contracting or at any time thereafter, so Caterpillar did not offer the 
VAT sums as detriment in exchange for the value of the merchandise. It 
is undisputed that Caterpillar received refunds of the VAT sums. These 
observations entail that the VAT amounts Caterpillar remitted to Artix 
did not operate as consideration for the merchandise. The VAT convey- 
ance was therefore akin to a bailment and unlike the payment of quota 
charges in Generra where the Court propounded that “as long as the 
quota payment was made to the seller in exchange for merchandise sold 
for export to the United States, the payment properly may be included 
in transaction value.” Generra, 8 Fed. Cir. (T) at 135, 905 F2d at 380 
(emphasis added). Furthermore, unlike the quota charges at issue in 
Generra, the payment of British VAT was not a condition precedent to 
exporting the merchandise to the United States, a circumstance that 
would have cast the VAT disbursements in the role of consideration. 
Rather, the VAT disbursements were required merely because the Brit- 
ish authorities were not certain that the merchandise would be 
exported. These distinctions remove Caterpillar’s VAT conveyances 
from the purview of the “price actually paid or payable for the merchan- 
dise when sold for exportation to the United States.” 

The VAT conveyances by Caterpillar functioned as bailments. In its 
response brief, Caterpillar explained that “[this] arrangement was 
intended to benefit * * * Artix by providing predictable * * * cash flow to 
Artix * * *.” Pl.’s Resp. to Def. Cr. Mot. Summ. J. at 27, n.11. It is undis- 
puted that Artix was required to remit the VAT amounts to the British 
government, and Caterpillar provided those amounts to Artix in its jus- 
tified anticipation of an eventual refund. The Government correctly 
points out that the time-value of the bailment was “ to, or for, the benefit 
of the seller” under 19 U.S.C. § 1401a(b)(4). Indeed, in Moss the CAFC 
remarked that the foreign seller “benefited, even if slightly, from its 
temporary possession of the payment ultimately remitted to [the buy- 
er’s affiliate]. The small ‘float’ [the seller] enjoyed on this payment is 
* * * significant to us * * *.” Moss, 8 Fed. Cir. (T) at 44, 896 F2d at 539. 
Nevertheless, for one very important reason this remark cannot be 
construed to authorize the inclusion of the refunded taxes in transac- 
tion value: such a finding would work a reductio ad absurdum of the 
1947 GATT Art. VII § 3. As pointed out earlier, the United States obliga- 
tion to the 1947 GATT was reaffirmed by the Tokyo Round Multilateral 
Trade Negotiations and incorporated into the Trade Agreements Act. 
The only situation in which the prohibition contained in Art. VII § 3 
could possibly apply is where a buyer has disbursed amounts to cover 
temporary assessments of internal taxes. The Government argues that 
Caterpillar’s VAT-related disbursements were made “to” the seller 
under the statute and thereby were properly included in transaction 
value. Moreover, the Government suggests that if Caterpillar had paid 
the VAT amounts directly to the British government, those sums still 
would have been includable in transaction value because Artix was 
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liable to the British government for the VAT assessments: “we note that 
if [a] payment of the Value Added Tax directly to the United Kingdom 
[government] were made for the benefit of the seller, then it would be 
included in the ‘price actually paid or payable for the merchandise 
* * * °” Def.’s St. Mat. Facts Not in Disp., at 5, 113. The Court notes that 
Government counsel’s client disagrees with counsel on the latter posi- 
tion: “if the arrangement between Caterpillar, Artix, and the British tax 
authority were slightly different, the VAT payments would not be * * * 
dutiable (if the VAT payments were not made to the seller).” Pl.’s Mot. 
Summ. J., Ex. C, at 7 (opinion of Mr. John Durant, Director, Commercial 
Rulings Division) (emphasis added). In any event, the Government’s 
position before the Court is that any VAT-related remittance by Cater- 
pillar, whether it were to the seller or to the foreign tax collector, would 
be includable in transaction value. Assent to that position would 
entirely frustrate Art. VII § 3 which could logically operate only when 
such a remittance had been forwarded by the buyer. Although the time- 
value of the remittance may have been properly included in transaction 
value, that is not the issue before the Court. The only way to make sense 
of international obligations under the pertinent 1947 GATT article and 
the domestic statute which incorporated those obligations is to hold that 
the squarely applicable prohibition prevents Customs from including 
refunded VAT taxes in transaction value. 

It may be that this decision adds incrementally to the fact-finding bur- 
dens placed on Customs; nevertheless, the Court would view this as a 
minor cost of doing business under the overwhelming auspices of the 
1947 GATT. A more likely result is that the efficiency of customs admin- 
istration will be enhanced by this decision, for the Court is in company 
with the erudite report of the former Tariff Commission opining that 
“(t]he exclusion of such taxes [from dutiable value] will simplify cus- 
toms administration and facilitate a nearer approach to the objective of 
assessing ad valorem duties on the actual value of the merchandise.” 
(Simplification of Customs Administration: Hearings on H.R. 1535 
Before the Committee on Ways and Means, 82d Cong., 1st Sess. 232 
(1951) (Treasury Department, Explanation of Sections of H.R. 1535 
Which Are Contained in the General Agreement on Tariffs and Trade 
Or International Trade Organization Charter). If the leading authority 
in the Executive Branch was so convinced of attendant efficiency 
enhancements forty-five years ago, the Court is even more so convinced 
due to the computer age assets available to today’s Customs Service. 


CONCLUSION 


Customs’ assessment of the transaction value standard, as provided 
for in Section 402(b) of the Tariff Act of 1930, codified as amended at 19 
US.C. § 1401a(b), is impermissible. Customs may not include refunded 
foreign VAT taxes in the dutiable basis of merchandise. The Court’s 
holding is founded on the correct interpretation of the statutory lan- 
guage, legislative history spanning three decades, 1947 GATT obliga- 
tions, and canons of construction. 
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WATSON, Senior Judge: Upon consideration of the Consent Motion for 
Affirmance of Redetermination on Remand, and all other pleadings, 
papers and proceedings herein, it is hereby 

ORDERED that the motion be, and the same hereby is, GRANTED; and it 
is further 
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dated September 3, 1996 is AFFIRMED; and it is further 

ORDERED that Final Judgment in this matter is entered accordingly. 
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David W. Richardson, Attorney Advisor, United States Department of Commerce, of coun- 
sel, for defendant. 

Barnes & Thornburg (Randolph J. Stayin) for defendant-intervenor. 


OPINION 


RESTANI, Judge: Plaintiff Springwater Cookie & Confections, Inc. 
(“Springwater”) filed this response challenging the defendant United 
States Department of Commerce’s (“Commerce”) final redetermina- 
tion that the Holly Feather Twist Candles (“Holly candles”) and the 
Christmas Feather Twist Candles (“Christmas candles”) are within the 
“class or kind of merchandise” covered by the antidumping duty order 
issued in Petroleum Wax Candles from the People’s Republic of China, 51 
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Fed. Reg. 30,686 (Dep’t Comm. 1986) (antidumping duty order). Spring- 
water contends that Commerce’s final redetermination was unsup- 
ported by substantial evidence on the agency record and not in 
accordance with the law. The court sustains Commerce’s findings for 
the Christmas candles and reverses Commerce’s findings for the Holly 
candles, holding that the Holly candles are not within the scope of the 
antidumping order, pursuant to 19 C.FR. § 353.29(i)(1) (1994). 


BACKGROUND 


On July 7, 1986, Commerce found that candles from the People’s 
Republic of China (“PRC”) were being sold in the United States at less 
than fair market value. Petroleum Wax Candles from the People’s 
Republic of China, 51 Fed. Reg. 25,085 (Dep’t Comm. 1986) (final detrm. 
of LTFV sales) (“Final Det.”). On August 28, 1986, Commerce issued an 
antidumping duty order, containing the following description of the 
merchandise covered by the order, “(Clertain scented or unscented 
petroleum wax candles made from petroleum wax and having fiber or 
paper-cored wicks * * * sold in the following shapes: tapers, spirals, and 
straight-sided dinner candles; rounds, columns, pillars, votives; and 
various wax-filled containers.” 51 Fed. Reg. at 30,686. 

On September 21, 1987, a United States Customs Service Informa- 
tion Exchange letter was issued indicating that certain novelty candles 


would not be considered within the scope of the antidumping duty 
order: 


The Department of Commerce has determined that certain novelty 
candles, such as Christmas novelty candles, are not within the 
scope of the antidumping duty order on petroleum-wax candles 
from the People’s Republic of China (PRC). Christmas novelty 
candles are candles specially designed for use only in connection 
with the Christmas holiday season. This use is clearly indicated by 
Christmas scenes or symbols depicted in the candle design. Other 
novelty candles not within the scope of the order include candles 
having scenes or symbols of other occasions (e.g., religious holidays 
or special events) depicted in their designs, figurine candles, and 


candles shaped in the form of identifiable objects (e.g., animals or 
numerals). 


Administrative Record (“A.R.”) Doc. 7, at 1. 

On August 23, 1994, Springwater submitted a request to Commerce 
for a scope inquiry, seeking a ruling excluding the Holly candles and 
Christmas candles from the scope of the antidumping duty order on the 
basis that the candles fell within the novelty exclusion notice. A.R. Doc. 
8, at 3-6. In its submission to Commerce, Springwater described the 
physical characteristics of the Holly candles to Commerce as a: 


[s]et of two wax twisted candles, each imprinted with four similar 
designs of Christmas Holly molded into the candle and painted red 
and green. The remainder of each candle is white. Each candle is 
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approximately ten inches tall. The candles are packaged in a green 
box with the label, “Holiday Candles.” 


Id. at 2. Springwater described the Christmas candles as a: 


[slet of two wax twisted candles, with each lip colored in red and 
green alternately. Each candle is approximately ten inches tall. The 
candles are packaged in a red and green colored box with the label, 
“Christmas Feather Twist Candles,” and a rendering of a Christ- 
mas tree on both front and back. 


Id 


On February 14, 1995, Commerce issued a final scope ruling with 
regard to petroleum wax candles from the PRC imported by Springwa- 
ter. A.R. Doc. 13. Commerce found that the Holly candles and Christmas 
candles are ten-and-one-half-inch tall spiral candles made of petroleum 
wax with fiber wicks and, facially, within the scope of the antidumping 
duty order. Jd. at 3-4. To determine whether the candles should be 
excluded, Commerce applied the following procedure: 


[I]n considering whether a particular product is within the class or 
kind of merchandise described in an existing order, the Secretary 
will take into account the following: 

(1) The descriptions of the merchandise contained in the 
petition, the initial investigation, and the determinations of 
the Secretary and the Commission. 

(2) When the above criteria are not dispositive, the Secretary 
will further consider: 

(i) The physical characteristics of the product; 

(ii) The expectations of the ultimate purchasers; 

(iii) The ultimate use of the product; and 

(iv) The channels of trade. 
19 C.ER. § 353.29(i). As Commerce determined that the descriptions of 
the candles were dispositive, no formal scope inquiry was warranted. Id. 
at 2. 

On April 13, 1995, Springwater filed a complaint pursuant to 19 
U.S.C. § 1516a for review of Commerce’s final scope ruling. On October 
16, 1995, Springwater filed a motion for summary judgment on the 
agency record challenging Commerce’s determination that Springwa- 
ter’s candles fell within the scope of the antidumping duty order and 
that no formal scope inquiry was warranted. 

On January 24, 1996, defendant filed a consent motion requesting 
that the court remand the case to Commerce. The court granted the 
motion on February 12, 1996. During the 90-day remand.period, Spring- 
water did not submit additional evidence to Commerce in support of its 
position. On April 29, 1996, Commerce submitted the draft redeter- 
mination to Springwater and defendant-intervenor for their examina- 
tion and invited the parties to submit any comments on the draft results 
by May 3, 1996. No comments were submitted. On May 13, 1996, Com- 
merce filed the final results of its redetermination (“Final Redetermina- 
tion”) with the court, which was consistent with its final scope ruling in 
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finding that Springwater’s candles are within the scope of the anti- 
dumping duty order. 

On June 7, 1996, Springwater filed a response to the Final Redeter- 
mination requesting the court to grant its motion for judgment upon the 
agency record or, in the alternative, remand the case to Commerce with 
instructions to perform an investigation in accordance with the criteria 
set forth in 19 C.ER. § 353.29(i)(2). 


STANDARD OF REVIEW 


In reviewing final determinations in antidumping duty investiga- 
tions, the court will uphold those determinations by Commerce unless 
they are found to be “unsupported by substantial evidence on the 
record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994). 


DISCUSSION 


The Holly and Christmas candles are spiral wax candles made from 
petroleum wax and having fiber or paper cored-wicks imported from the 
People’s Republic of China. Except for the exclusion for novelty Christ- 
mas candles, the candles would appear to fall within the scope of the 
antidumping order on petroleum wax candles from the PRC. After 
reviewing Springwater’s request for a scope inquiry, Commerce deter- 
mined that there were no distinguishing characteristics providing such 
a basis for the candles’ exclusion. 

The class or kind of merchandise encompassed by a final antidumping 
duty order is determined by the order, which is interpreted with the aid 
of the antidumping petition, the factual findings and legal conclusions 
adduced from the administrative investigations, and the preliminary 
order. Smith-Corona Corp. v. United States, 915 F.2d 683, 685 (Fed. Cir. 
1990). In a scope determination involving a new product, Commerce 
should examine the product in light of the Diversified Prods. criteria to 
determine whether the product is of the class or kind of merchandise 
contemplated by the antidumping duty order. Id. at 687 (referring to 
factors set forth in Diversified Prods., Corp. v. United States, 6 CIT 155, 
162, 572 F Supp. 883, 889 (1983), and now found at 19 C.ER. 
§ 353.29(i)(2)). If the descriptions to be relied upon according to 
§ 353.29(i)(1) are dispositive for the scope determination, Commerce is 
instructed to issue a final scope determination based upon the descrip- 
tions alone. See 19 C.FR. §§ 353.29(i)(1)-(2); see also Nitta Indus. Corp. 
v. United States, 997 F2d 1459, 1461 (Fed. Cir. 1993) (finding where 
description in antidumping order is sufficient to evaluate whether prod- 
uct falls within scope of order, there is no need to look to other factors). 

Commerce determined that an analysis of the description of the Holly 
and Christmas candles pursuant to 19 C.ER. § 353.29(i)(1) is suffi- 
ciently dispositive to place them within the scope of the antidumping 
duty order. A.R. Doc. 13, at 2. Springwater argues otherwise, specifically 
citing previous Commerce scope determinations to support its position, 
that these candles should be either excluded because their descriptions 
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are dispositive under § 353.29(i)(1) or, alternatively, analyzed under the 
Diversified factors pursuant to 19 C.ER. § 353.29(i)(2). 

Springwater argues that the holly sprigs depicted in the Holly 
candles’ design are “symbols” clearly indicating their use only in the 
Christmas holiday season. Plaintiff supports this argument by citing a 
final scope determination with regard to petroleum wax candles from 
the PRC imported by Success Sales, Inc.. Pl.’s Mot. For J. on the Agency 
R., Ex. B. (hereinafter “Success Sales”). In Success Sales, Commerce 
ruled that Success Sales’ “Christmas Bells” candles fell outside of the 
antidumping order, reasoning that the candles’ use of “holiday bows and 
bells set against pine boughs, is consistent with products designed pri- 
marily for use in connection with the holiday season.” Id. at 3. Spring- 
water argues that, just as bows and bells are consistent with products 
designed with the holiday season, so are the holly sprigs depicted on the 
Holly candle. Commerce attempts to distinguish Success Sales by stat- 
ing that it is the combination of bows, bells, tree boughs, and coloring 
consistently associated with Christmas which clearly indicates a use 
only in connection with the Christmas season. The court notes, how- 
ever, that the Holly candle, although mostly white, uses red and green, 
colors also used by the “Christmas Bells” candle, and features a holly 
sprig, a symbol also associated with Christmas. 

Commerce, however, argues that the Holly candles should be 
compared to candles, numbered 10031 and 10033 in its final scope rul- 
ing with regard to petroleum wax candles from the PRC imported by 
Primark International. Id., Ex. C. (hereinafter “Primark Int’l”). In Pri- 
mark Int’l, where the containers for candles 10031 and 10033, and their 
lids, had designs of flowers, leaves, and berries on them, Commerce 
ruled that “[t]hese designs do not depict a ‘scene or symbol’ of any spe- 
cific occasion or special event. Therefore, candles 10031 and 10033 are 
within the scope of the order.” Jd. at 3. As the holly sprigs are indeed a 
symbol associated with Christmas and “flowers, leaves, and berries” are 
not, the Holly candle is better compared to the Christmas bells candle in 
Success Sales. 

The Holly candle also cannot be compared to the “Jingle Bells” candle 
ruled to be within the scope of the antidumping duty order in Com- 
merce’s final scope ruling with regard to petroleum wax candles from 
the PRC imported by Two’s Company, Inc. Jd., Ex. A. (hereinafter 
“Two’s Co.”). As Commerce determined that the bells on the “Jingle 
Bells” candle in Two’s Co. “can be removed from the candles without 
damage to the pillars” and the holly springs cannot be removed from the 
Holly candles, these candles are sufficiently different to preclude a com- 
parison. See id. at 4. 4 

Commerce has not expressed any intention of or rational reasons for 
deviating from its method of analysis in similar cases. The Holly candle 
is clearly like the Christmas bells candle in Success Sales and easily dis- 
tinguishable from candles found to be within the scope of the order. 
Commerce’s choice was not one between two fairly conflicting views, 
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but was erroneous under the governing principles, and not supported by 
substantial evidence. Thus, Commerce should have determined that the 
Holly candle was outside the scope of the antidumping duty order. 
Accordingly, Commerce’s determination in the Final Scope Ruling that 
the Holly candle was within the scope of the antidumping duty order is 
reversed. 

Turning to the next product, to support its argument that the Christ- 
mas candle should be considered outside the scope of the antidumping 
order Springwater cites Commerce’s final scope determination with 
regard to petroleum wax candles from the PRC imported by Cherrydale 
Farms Confections. Def.’s Mem. in Opp. to Pl.’s Resp., Ex. 1 (hereinafter 
“Cherrydale”). In that matter, Commerce found that, “[al]lthough not 
conclusive, the scene on these candles, the scent, the red color and the 
label ‘Holiday Candle’ all point to use during Christmas.” Jd. at 4. Com- 
merce, however, also stated that the depiction of “the winter scene does 
not limit its use to a special event or occasion such as Christmas.” Id. at 
3. Commerce reasoned that, because the winter scene candle is pack- 
aged with a candle that is clearly outside the scope of the order, it “con- 
sidered additional criteria to determine if the imported article as a whole 
is covered by the order on candles from the PRC.” Jd. As the Christmas 
candle is not packaged with another candle that is clearly outside the 
scope of antidumping duty order, Cherrydale does not support Spring- 
water’s contention that the Christmas candle should either be excluded 
or analyzed under the Diversified Prods. criteria. Commerce also looked 
to the color as one factor to be considered in a Diversified Prods. analysis 
pursuant to § 353.29(i)(2). Id. at 3-4. 

Furthermore, in Commerce’s final scope ruling with regard to petro- 
leum wax candles from the PRC imported by A.J. Cohen, Def-Interve- 
nor’s Resp. to Pl.’s Resp., Ex. 7 (hereinafter “A.J. Cohen”), Commerce 
ruled that the red and gold colors of candle set No. 155 do not exclude a 


candle from the scope of the antidumping duty order. Jd. at 4. Commerce 
noted that: 


the language of the Customs Notice * * * describes Christmas 

eandles as candles whose “use is clearly indicated by Christmas 

scenes and symbols depicted in the candle design.” After carefully 

viewing the candles in this set, we do not believe that there is any- 

ing in their design which clearly depicts Christmas scenes or sym- 
ols. 


Id. Commerce’s determination in A.J. Cohen appears to stand for the 
proposition that colors per se will not exempt a candle from the scope of 
the antidumping duty order. There is nothing erroneous about this 
point of view. 

Accordingly, applying criteria which pre-date the remand determina- 
tion, Commerce correctly determined that the description of the mer- 
chandise covered by the 1986 antidumping order is dispositive with 
respect to the Christmas candle submitted for evaluation by Springwa- 
ter. The description is also dispositive as to the Holly candles, but with 
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the opposite result. In sum, there is no need to analyze these products 
pursuant to Diversified Prods. factors. The descriptions of the merchan- 
dise, when compared to the scope language and past Commerce deter- 
minations, produce the complete answer. The Christmas candles are 


within the scope of the antidumping duty order, while the Holly candles 
are not. 


As Commerce has no further decisions to make on this matter, the 


parties shall not further report to the court and final judgment will now 
issue. 


(Slip Op. 96-161) 


A CLASSIC TIME, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-09-00467 


ACCUTIME WATCH CorpP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-09-00468 


OMNI QUARTZ, LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-09-00518 


F & K WatcH Co,, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-0900519 


EASTMAN WATCH CO., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-10-00520 


DELTA IMPEX WATCH CorpP, PLAINTIFF v. UNITED STATES, DEFENDANT. 
Court No. 90-—10-00521 


BRANDED TIME CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-10-00522 


ANCHOR TIME CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-10-00523 


[Defendant’s motion for summary judgment granted] 


(Decided October 2, 1996) 


Irving A. Mandel (Steven R. Sosnov and Jeffrey H. Pfeffer) for the plaintiffs. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice (James A. Curley); Office of the Assistant Chief Counsel, U.S. Cus- 
toms Service (Jacob D. Diamond), of counsel, for the defendant. 
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OPINION 


AQUILINO, Judge: The defendant has interposed a motion to dismiss 
the above-encaptioned actions for failure to state claims upon which 
relief can be granted. 


I 


The complaints are essentially the same. Each alleges that the plain- 
tiff named therein was an importer of electrical timepieces of the kinds 
at issue in Texas Instruments Inc. v. United States, 1 CIT 236, 518 
FSupp. 1341 (1981), aff'd, 69 CCPA 136, 673 F.2d 1375 (1982), or Belfont 
Sales Corp. v. United States, 11 CIT 541, 666 FSupp. 1568 (1987), reh’g 
denied, 12 CIT 916, 698 FSupp. 916 (1988), aff'd, 878 F.2d 1413 (Fed.Cir. 
1989). Each alleges that the U.S. Customs Service was aware at all rele- 
vant times of these adverse, classification decisions to the effect that 
such merchandise was correctly classifiable under Schedule 6, Part 5 as 
opposed to Schedule 7, Part 2 of the Tariff Schedules of the United 
States (“TSUS”). Nonetheless, the plaintiffs allege as a first cause of 
action, to quote from the complaint filed in CIT No. 90-09-00467: 


10. Customs forced the plaintiffimporter to enter merchandise at 
the highest duty rates for reasons of administrative expedience and 
to deprive the latter of its right to interest on payments of increased 
and additional duties mandated by 19 U.S.C. 1505(b) and as 
intended by Congress. 

11. Had Customs acted within the authority granted by the law 
and intended by Congress, it would have had to accept the entry 
documents as prepared by the plaintiff importer and at a later date 
demanded payment of duties Customs determined to be owing. 
Thus, the importer should be entitled to interest under the statu- 
tory scheme intended by Congress, or, for certain entries, the prac- 
tice of deferred payment as recognized in [United States 
v./Heraeus[—Amersil, Inc., 671 F.2d 1356 (CCPA 1982)]. 

12. Customs’ bad faith in forcing the plaintiff importer to tender 
excess duties upon entry is a taking without due process of law in 
— of Amendment V of the Constitution of The United 

tates. 


The gravamen of plaintiffs’ second pleaded cause of action is as follows, 
again to quote from the complaint cited: 


15. Following the trial court decision in Belfont, * * * contrary to 
the intent of Congress and in order to deprive the plaintiff importer 
of its property right to interest from the date of the filing of a sum- 
mons in this Court and to avoid paying interest on duty refunds, in 
contravention of Amendment V of the Constitution of the United 
States, applicable laws and regulations, Customs extended and 
halted liquidation of all entries of electrical timepieces and ordered 
action on all administrative protests withheld where those protests 
challenged the assessment of the excess duties Customs forced the 
importer to tender at the time of entry. Said order was contained in 
an official Customs Service telex. 


* * * 
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17. * * * [Bly refusing to liquidate entries and/or process the plain- 
tiff importer’s protests in the normal administrative fashion, Cus- 
toms intentionally and unlawfully prevented the plaintiff importer 
from filing a Court summons and unreasonably deprived plaintiff 
of its property right to interest on duty refunds from the date the 
summons would have been filed in this Court. 


While the defendant has styled its motion as one to dismiss this and 
the other complaints pursuant to CIT Rule 12(b)(5), the motion con- 
tains two exhibits which are relevant to, but beyond, those pleadings 
within the meaning of that rule. On their part, the plaintiffs have 
responded with four relevant exhibits, in addition to a memorandum of 
law. In accepting these submissions, the court in accordance with CIT 
Rule 12(b) shall treat defendant’s motion as one for summary judgment. 

The defendant takes the position that there is no legal basis for recov- 
ery on either of plaintiffs’ counts. As to the first, it would have the court 
conclude 


from [19 U.S.C.] §1504(a), the cases interpreting that provision and 
* * * (19 C.ER. §141.103 (1988)] that Customs acted lawfully, and 
within the statutory authority granted to it by Congress, when it 
determined the amount of estimated duty the plaintiff must 
deposit. Customs was not required * * * to accept the amount of 
estimated duty the plaintiffs wished to deposit. 


Defendant’s Brief, p. 11. In response to plaintiffs’ second cause of action 
to the effect that the Service unlawfully extended the period for liquida- 


tion of the entries and thus deprived them of interest, the defendant 
relies on an October 2, 1987 telex from Customs Headquarters to all Ser- 
vice district, area and port directors that they 


ensure that, until further notice * * * : 


1. Entries of quartz analog watches and clocks, with dial and 
hand, should not be liquidated. Should any such entry be about 
to liquidate by operation of law, the time to liquidate should be 
extended pursuant to 19 USC 1504(b)(1) with the appropriate 
extension notice; 

2. Entries of such watches and clocks are requir-ed under the 
appropriate TSUS Schedule Seven (7) item numbers and duty 
rates; 

3. Such entries are not processed under bypass procedures; 

4. Any protests for such watch and clock entries are not pro- 
cessed until this issue is finally resolved* * *.} 


The “issue” referred to, as indicated in the preamble to this directive, 
was whether or not this court would rehear and reverse or amend its 
classification decision in Belfont Sales Corp. v. United States, 11 CIT 
541, 666 F Supp. 1568 (1987). The government’s motion for such relief 
was denied on October 11, 1988 in an opinion reported at 12 CIT 916, 
698 FSupp. 916, the judgment pursuant to which was affirmed by the 


1 Defendant’s Exhibit B (certain letters and words lowercased for ease of reading). 
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US. Court of Appeals for the Federal Circuit on May 23, 1989, 878 F.2d 
1413. 

According to the summonses herein, Customs thereafter liquidated 
the entries in the above actions. 


Il 


Recently, in another action for recovery of interest on excess duties 

demanded upon entry of merchandise, this court reminded the plaintiff 
therein that the U.S. Department of the Treasury and its Customs Ser- 
vice are responsible for enforcement of the Tariff Act of 1930, as 
amended, not the courts, which cannot “supply by creative interpreta- 
tion the necessary clear directions that Congress omitted.” Travenol 
Laboratories, Inc. v. United States, 20CIT__, , FSupp. 
Slip Op. 96-114 at 6 (July 23, 1996), appeal I docketed, No. 96-1534 (Fed. 
Cir. Aug. 30, 1996), quoting Kalan, Inc. v. United States, 944 F.2d 847, 
850 (Fed. Cir. 1991), cert. denied, 503 U.S. 906 (1992). Relying on the 
axiom that, in 


the absence of express congressional consent to the award of inter- 
est separate from a general waiver of immunity to suit, the United 
States is immune from an interest award[,?] 


the court of appeals in Kalan concluded that the law governing Customs 
left 


little doubt that excess estimated duties are refunded without 
interest. Neither section 1520(d) itself nor related sections 


1505(a)-(c) clearly mandate the payment of interest on duties 
deposited at entry and subsequently refunded. Besides that, the 
sole statutory provision dealing directly with the refund of excess 
deposits [§1505(a)] is silent about the addition of interest’. 


The plaintiffs contend that their allegations are not similar to those in 
Kalan. They 


allege that through threats and intimidation the Customs Service 
in New York forced them to tender duties at rates, and under tariff 
classifications, for wind-up watches under TSUS Schedule 7. Cus- 
toms was aware that these importers had already prevailed in their 
challenges to Customs’ classification of the LCD timepieces under 
those very same Schedule 7 provisions and that these same import- 
ers had been consistently challenging Customs’ improper classifi- 
cation of the QAW’s. Through threats and intimidation, with the 
goal of avoiding congressionally-mandated interest payments for 
refunds of increased or additional duties, Customs took the import- 


2 Library of Congress v. Shaw, 478 U.S. 310, 314 (1986). 


3944 F:2d at 850. In Travenol and also World Forum Watch, Ltd. v. United States, 20 CIT ___, Slip Op. 96-115 (July 
23, 1996), the court recognized that the North American Free Trade Agreement Implementation Act, Pub. L. No. 
103-182, $642, 107 Stat. 2057, 2205 (1993), had amended this statute to provide for accrual of interest on excess esti- 
mated duties from the date of deposit thereof but held that that provision does not apply retroactively. 

According to the summonses herein, whatever duties are at issue had been proffered by the plaintiffs before this 
amendment became effective on December 8, 1993. 
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ers’ moneys by refusing to process QAW entries unless improperly 
high duties were paid up front.* 


However, even if this representation is accepted as true for the purpose 
of resolution of defendant’s motion®, the plaintiffs offer little to support 
their corollary that such conduct was contrary to law and the Constitu- 
tion. 

And the court concludes that there is little support. The statutes gov- 
erning the Service are found primarily in title 19 of the United States 
Code, section 3 of which provides that the “Secretary of the Treasury 
shall direct the superintendence of the collection of the duties on 
imports as he shall judge best.” Section 505 of the Tariff Act of 1930, as 
amended by the time of the entries at issue herein, provided that import- 
ers “deposit with the appropriate customs officer * * * the amount of 
duties estimated by such customs officer to be payable thereon.” 19 
U.S.C. §1505(a) (1983). This statutory discretion has been interpreted 
broadly by courts. E.g., Nat’l Corn Growers Ass’n v. Baker, 840 F.2d 1547 
(Fed.Cir. 1988); Sucrest Corporation v. United States, 31 CCPA 220, 
C.A.D. 275 (1944); American Permac, Inc. v. United States, 10 CIT 535, 
642 FSupp. 1187 (1986); Central Commodities Corp. v. United States, 6 
Cust.Ct. 452, C.D. 514 (1941). And it has led to rules and regulations like 
the following: 


Authority of Customs Officers. 

(a) Supremacy of delegated authority. Action taken by any person 
pursuant to authority delegated to him by the Secretary of the 
Treasury, whether directly or by subdelegation, shall be valid 


despite the existence of any statute or regulation, including any 
provision of this chapter, which provides that such action shall be 
taken by some other person. Any person acting under such dele- 
gated authority shall be deemed to have complied with any statute 
or regulation which provides or indicates that it shall be the duty of 
some other person to perform such action. 


19 C.FR. $101.2 (1988). 


Amount to be deposited. 


Estimated duties shall be deposited in an amount deemed neces- 
sary by the district director to sufficiently cover the prospective 
duties on each item being entered or withdrawn. 


19 C.ER. §141.103 (1988). 

None of this, of course, supplants the constitutional proscriptions of 
deprivation of property without due process or just compensation, but 
the court is unable to conclude that plaintiffs’ first alleged cause of 


4 Plaintiffs’ Brief, p.5. The acronyms LCD and QAW stand forRquid crystal display and quartz analog watch, respec- 
tively. 

5 See, e.g., Jenkins v. McKeithen, 395 U.S. 411, 421-22,reh’g denied, 396 U.S. 869 (1969), and cases cited therein. The 
court notes in passing that the defendant does not refute plaintiffs’ allegation, except to argue that Customs is not 
guilty of bad faith, which it equates with fraud, deceit or other conscious wrongdoing for a dishonest purpose. See 
Defendant’s Reply Brief, p. 5. Compare id. passim with Plaintiffs’ Exhibits 2~4 and D & M Watch Corp. v. United States, 
16 CIT 285, 294, 795 FSupp. 1160, 1168 (1992) (“Customs was erroneously classifying all [QAWs] under TSUS Sched- 
ule 7 but making it known to the importers that that was the schedule to be entered under—or else”). 
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action entails a violation of those fundamental rights® or otherwise 
states a claim upon which relief can be granted. 


Ill 


The Service’s directive, contained in the Headquarters telex of Octo- 
ber 1987 quoted above, refers to 19 U.S.C. §1504. That section provided, 
in pertinent part: 


Limitation on liquidation 
(a) Liquidation.—Except as provided in subsection (b) of this 


section, an entry of merchandise not liquidated within one year 
from: 


(1) the date of entry of such merchandise; 

(2) the date of the final withdrawal of all such merchandise 
covered by a warehouse entry; or 

(3) the date of withdrawal from warehouse of such merchan- 
dise for consumption where, pursuant to regulations issued 
under section 1505(a) of this title, duties may be deposited 
after the filing of an entry or withdrawal from warehouse; 


shall be deemed liquidated at the rate of duty, value, quantity, and 
amount of duties asserted at the time of entry by the importer of 
record. * * * 

(b) Extension.—The Secretary may extend the period in which 
to liquidate an entry by giving notice of such extension to the 
importer of record in such form and manner as the Secretary shall 
prescribe in regulations, if— 


(1) information needed for the proper appraisement or clas- 
sification of the merchandise is not available to the appropriate 
customs officer; 

(2) liquidation is suspended as required by statute or court 
order; or 

(3) the importer of record requests such extension and shows 
good cause therefor. 


The defendant relies on subsection (b)(1), as well as on 19 C.ER. 
§152.16(e) (1987)’, but also claims it is 


obvious from the telex * * * that Customs extended the period of liq- 
uidation to await the outcome of the Belfont case, and “until this 
issue is finally resolved.” 


Defendant’s Brief, p. 13, quoting Exhibit B. 
In Detroit Zoological Soc’y v. United States, 10 CIT 133, 630 FSupp. 
1350 (1986), Customs had extended the period for liquidation in order to 


6 Cf. Bob Jones University v. Simon, 416 U.S. 725, 747 (1974) (“although the congressional restriction to postenforce- 
ment review may place an organization * * * ina precarious financial position, the problems presented do not rise to the 
level of constitutional infirmities”); Peking Herbs Trading Co. v. Dep’t of the Treasury, 17 CIT 1182 (1998). 

7 This regulation provided for judicial changes in classification, in part, as follows: 

Other decisions adverse to Government. Unless the Commissioner of Customs otherwise directs, the principles 
of any court decision adverse to the Government * * * shall be applied to unliquidated entries and protested entries 
which have not been denied in whole or in part and in which the same issue is involved as soon as the time within 
= an appliation for a rehearing or review may be filed has expired without such application having been 
made* * *. 
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obtain internal advice from Headquarters as to the proper classification 
of the merchandise. In sustaining the extension, the court held that the 


term “information,” as it is used in the statute, * * * should be 
construed to include whatever is reasonably necessary for proper 
appraisement or classification of the merchandise involved. When a 
request for internal advice of a classification decision is granted, the 
“information” required to make the appropriate classification 
includes that advice. An extension of liquidation is thus justified in 
such a case if additional time is needed to obtain the internal advice 
and to consider it before making the classification decision. 


10 CIT at 138, 630 FSupp. at 1356-57. More recently, this decision was 
cited with approval in St. Paul Fire & Marine Ins. Co. v. United States, 6 
F.3d 763, 768 (Fed.Cir. 1993), wherein the court concluded that 


Customs may, for statutory purposes and with the requisite notice, 
employ up to four years to effect liquidation so long as the exten- 
sions it grants are not abusive of its discretionary authority. Such 
an abuse of discretionary authority may arise only when an exten- 
sion is granted even following elimination of all possible grounds 
for such an extension. There is, in sum, a narrow limitation on Cus- 
toms’ discretion to extend the period of liquidation. 


In that case, the Service clearly was lacking information of the kind cov- 
ered by section 1504(b)(1), supra. 

Here, the matter is not as clear. Plaintiffs’ goods entered after court 
decisions mainly adverse to Customs had been handed down over the 
better part of a decade. By then, the government simply was left to hope 
for reversal of the most recent judgment upon rehearing or appeal. 
While report of such result (which did not materialize) may not be 
exactly within the contemplation of Congress in the above statute, to 
allow judicial review to run its complete course before liquidation is not 
contrary to logic or orderly proceedings. That is, this court cannot con- 
clude that the defendant violated its discretion by waiting. See St. Paul 
Fire & Marine Ins. Co. v. United States, supra. 

Moreover, if the presumption of regularity referred to in St. Paul® 
were overcome in these actions, the plaintiffs would not be entitled to 
relief. Their summonses indicate liquidation (and thus recovery of the 
excess duties) before commencement of these actions. Their complaints 
pray only for interest on those duties, but as recited in part I of this opin- 
ion, the United States is immune from an interest award in the absence 
of express congressional consent thereto. Library of Congress v. Shaw, 
478 U.S. 310, 314 (1986). Such consent is found in 28 U.S.C. §2644 for 
this Court of International Trade, but, on its face’, that section provides 
only for interest on monetary relief, as opposed to what would amount to 


8 See 6 F.3d at 769. 
2 The section provides: 
Interest 
If, in a civil action * * * under section 515 of the Tariff Act of 1930, the plaintiff obtains monetary relief by a 
judgment or under a stipulation agreement, interest shall be allowed at an annual rate established under section 


6621 of the Internal Revenue Code of 1954. Such interest shall be calculated from the date of filing of the summons 
in such action to the date of the refund. 
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necessary, underlying equitable relief herein!©. While Congress has also 
consented to recovery of interest on excess estimated duties from the 
date of deposit thereof, this court has concluded in Travenol Laborato- 
ries, Inc. v. United States, supra, the reasoning of which opinion is incor- 
porated herein, that that consent, 19 U.S.C. $1505(c) (1993), does not 
apply retroactively. 


IV 


In view of the foregoing, defendants’ motion to dismiss plaintiffs’ 
complaints must be granted. Judgments will enter accordingly. 


(Slip Op. 96-162) 
WORLD ForRUM WATCH, LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-12-01594 
{Plaintiff's motion for rehearing denied.] 
(Dated October 2, 1996) 


Irving A. Mandel (Steven R. Sosnov) for the plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice (James A. Curley); Office of the Assistant Chief Counsel, U.S. Cus- 
toms Service (Sheryl A. French), of counsel, for the defendant. 


MEMORANDUM AND ORDER 


AQUILINO, Judge: The court’s slip op. 96-115herein,20CIT__—s(July 
23, 1996), familiarity with which is presumed, granted defendant’s 
motion for summary judgment, dismissing plaintiff's complaint for 
award of additional interest on recovered duties. The plaintiff had 
opposed the motion on grounds that the plain language of 19 U.S.C. 
§1505(c) (1993) entitled it to recovery and that the government’s inter- 
pretation of this statute was contrary to the intent of Congress. The 
court could not concur, holding that that section, which was part of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
No. 103-182, §642(a), 107 Stat. 2057, 2205 (1993), was not subject to ret- 
roactive application. 

The motion was also opposed upon the argument that, even if defen- 
dant’s position on the foregoing grounds were well-taken, the plaintiff 
would still be entitled to interest from the date it paid estimated duties 
until the effective date of section 1505(c), December 8, 1993, in that it 


was a party in D & M Watch Corp. v. United States, 16 CIT 285, 795 
F. Supp. 1160 (1992), in which a Government witness stated that 


10 For the plaintiffs to recover on their second alleged cause(s) of action, the court would have to deem their entries 


liquidated pursuant to 19 U.S.C §1504(a) and then deem protest and denial thereof and filing of summonses by certain 
times. 
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such merchandise was not permitted to be entered in a manner 
which would permit interest to accrue under 19 U.S.C. §1520(d). 
And, it has filed a Summons and Complaint in Court No. 
92-05—00350 in a case similar in all material respects to A Classic 
Time v. United States, Court No. 90-09-00467, pending before this 
Court. The thrust of a major argument in A Classic Time is that the 
actions of the Customs Service in the Port of New York requiring 
that entries of quartz analog watches be made as Customs dictated 

“or else” constituted a violation of the Fifth Amendment. * * * 
The importers’ Fifth Amendment claims involve both the due 
process clause and the taking clause. 
* * * * ok * * 


* * * And, we point out that in our cases, the statute which exists to 
create the ee right to the payment of inter- 
est is 19 U.S.C. 1520(d), effective through December 8, 1993. 


Plaintiff's Brief, pp. 7-8, 9; Slip Op. 96-115 at 4, n. 2. Noting that A Clas- 
sic Time v. United States was sub judice, the court deferred consider- 
ation of this argument, whereupon the plaintiff has interposed a motion 
for rehearing on the ground that the 


NAFTA statute clearly repealed 19 U.S.C. §1520(d). This Court’s 
decision in its present form leaves those importers included in a) 
through d) * * * without the benefit Congress intended. 

The instant importer would have been in that group under the 
repealed 19 U.S.C §1520(d) if New York Customs watch officials 
acted properly. We do not believe that Congress wished to deprive 19 
U.S.C. $1520(d) benefits to the above class of importers. 

Accordingly, this Court should vacate the instant decision and 
judgment. If it is determined in A Classic Time [ | that the 
importer there is correct, then judgment should enter for the 
importer here. If a contrary determination is made, both matters 
can be presented to the Court of Appeals for the Federal Circuit at 
the same session. Judicial economy and consistency require such an 
approach.! 


Whether properly subject to rehearing or not? in view of the deferral 
of decision on the issue, the court has now granted the government’s 
motion to dismiss the complaints of A Classic Time and seven other 
importers for failure to state claims upon which relief can be granted. A 
Classic Time v. United States,20CIT __—,__—_—«, FSupp.__, Slip Op. 
96-161 (Oct. 2, 1996). The court concludes that part II of that opinion 
governs the motion at bar, and, for purposes of uniformity and efficiency, 
its reasoning is incorporated herein by reference in toto. Briefly stated, 
the court concluded therein and thus concludes now herein that, even if 


1 plaintiff's Motion for Rehearing, pp. 2-3. The “group” or “class” of importers referred to is said to include those 
who 
a) made entries and paid estimated duties in amounts they deemed proper; 
b) were told by Customs to pay increases [not intimidated by threats do [sic] resubmit the entries, or do it our 
way from the beginning “or else”); 
c) * * * paid the increases; and 
d) after December 8, 1993[] had their post 1984 entries liquidated or reliquidated with refunds. 
Id. at 2. 


- Cf. Belfcnt Sales Corp. v. United States, 12 CIT 916, 698 FSupp. 916 (1988), aff'd, 878 F.2d 1413 (Fed.Cir. 1989), and 
cases cited therein. 
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plaintiff's characterization of the conduct of Customs is accepted as 
true®, that approach did not entail a violation of law or the Constitution. 
See id., Slip Op. 96-161 at 6-10. And the court has now reconsidered 
plaintiff’s “arguments not presented heretofore in A Classic Time” and 
concludes that they do not warrant a contrary judgment in either that 
action or this one. Ergo, plaintiff's motion for rehearing must be, and it 
hereby is, denied. 










































(Slip Op. 96-163) 





TORRINGTON CO., PLAINTIFF AND DEFENDANT-INTERVENOR v. UNITED 
STATES, DEFENDANT, SKF USA INC., AND SKF FRANCE, S.A. DEFENDANT- 
INTERVENORS AND PLAINTIFFS 


Consolidated Court No. 95-03-00350 


Plaintiff and defendant-intervenor moves pursuant to Rule 56.2 of the Rules of this 
Court for judgment upon the agency record. Plaintiff and defendant-intervenor alleges 
that the Department of Commerce, International Trade Administration (“Commerce”), 
erred in: (1) failing to apply 19 C.ER. § 353.26 (1994), known as the “reimbursement regu- 
lation,” in all instances where (a) transfer prices between related exporters and importers 
were less than cost of production plus profit, or, alternatively, less than cost of production, 
and (b) actual dumping margins were found; (2) taking below-cost sales into account in 
calculating profit for constructed value; (3) resorting to the use of constructed value 
where sales were made below cost without first determining whether there were other 
similar models that could serve as price-based comparisons; and (4) adjusting foreign mar- 
ket value for pre-sale inland freight expenses. 

Defendant-intervenors and plaintiffs also move pursuant to Rule 56.2 for judgment 
upon the agency record. Defendant-intervenors and plaintiffs claim that: (1) Commerce 
should have utilized a tax neutral methodology for adjusting for value-added taxes; and (2) 
Commerce’s computer program calculating U.S. price contained a clerical error. 

Held: Plaintiff and defendant-intervenor’s motion for judgment upon the agency record 
is granted in part and denied in part. Defendant-intervenors and plaintiffs’ motion for 
judgment on the agency record is granted. This case is remanded to Commerce to: (1) 
explain the circumstances in which it will apply the reimbursement regulation in an 
exporter’s sales price situation; (2) utilize the approved tax-neutral methodology for 
adjusting for value-added taxes; and (3) correct the clerical error in the conversion for- 
mula used to calculate U.S. price. Commerce’s final determinations are sustained in all 
other respects. 

[Plaintiffand defendnt-intervenor’s motion is granted in part and denied in part; defen- 
dant-intervenors and plaintiffs’ motion is granted; this case is remanded to Commerce. ] 


(Dated October 3, 1996) 


Stewart and Stewart (Terence P Stewart, Wesley K. Caine, Geert De Prest and Lane S. 
Hurewitz) for plaintiff and defendant-intervenor, The Torrington Company. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 


3 See Slip Op. 96-161 at 8, n. 5. 
4 Plaintiff's Brief, p. 9. 
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counsel: Kira Alvarez, Michelle K. Behaylo and Dean A. Pinkert, Attorney-Advisers, Office 
of Chief Counsel for Import Administration, U.S. Department of Commerce, for defen- 
dant. 


Howrey & Simon (Herbert C. Shelley, Alice A. Kipel, Anne Talbot and Patricia M. Steele) 
for defendant-intervenors and plaintiffs, SKF USA Inc. and SKF France, S.A. 


OPINION 


TSOUCALAS, Judge: Plaintiff and defendant-intervenor, The Torring- 
ton Company (“Torrington”), commenced this action challenging 
aspects of the Final Results of the fourth antidumping administrative 
review of the antidumping duty orders, entitled Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, 
et al. (“Final Results”), 60 Fed. Reg. 10,900 (1995), as amended, Anti- 
friction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France (“Amended Final Results”), 60 Fed. Reg. 16,608 
(1995). Defendant-intervenors and plaintiffs, SKF USA Inc. and SKF 
France, S.A. (“SKF”), also challenge aspects of the fourth review. 


BACKGROUND 


The administrative review at issue was conducted by the Department 
of Commerce, International Trade Administration (“Commerce”), pur- 
suant to section 751 of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1675 (1992), and concerns antifriction bearing (“AFB”) imports 
entered during the fourth review period, from May 1, 1992 through 


April 30, 1993. Final Results, 60 Fed. Reg. at 10,901. 

On February 28, 1994, Commerce published the preliminary results 
of its review. See Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Sin- 
gapore, Sweden, Thailand, and the United Kingdom, 59 Fed. Reg. 9,463 
(1994). On February 28, 1995, Commerce published the Final Results at 
issue. See Final Results, 60 Fed. Reg. 10,900. After correcting the cal- 
culation of U.S. price (“USP”), Commerce published its Amended Final 
Results on March 31, 1995. Amended Final Results, 60 Fed. Reg. 16,608. 

On July 31, 1995, the Court consolidated Torrington Co. v. United 
States, Court No. 95-03-00350, and SKF USA Inc., et al. v. United 
States, Court No. 95-04—00360, into this action, Consolidated Court No. 
95-03-00350. Pursuant to Rule 56.2 of the Rules of this Court, Torring- 
ton and SKF both move for judgment on the agency record. 

Torrington alleges that the following actions by Commerce were 
unsupported by substantial evidence on the agency record and not in 
accordance with law: (1) failing to apply 19 C.FR. § 353.26 (1994), 
known as the “reimbursement regulation,” in all instances where (a) 
transfer prices between related exporters and importers were less than 
cost of production plus profit, or, alternatively, less than cost of produc- 
tion, and (b) actual dumping margins were found; (2) taking sales below 
cost into account in calculating profit for constructed value (“CV”); (3) 
resorting to the use of constructed value where sales were made below 
cost without first determining whether there were other similar models 
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that could serve as price-based comparisons; and (4) adjusting foreign 
market value (“FMV”) for pre-sale inland freight expenses. 

SKF claims that: (1) Commerce should have utilized a tax-neutral 
methodology for adjusting for value-added taxes; and (2) Commerce’s 


comuter program calculating U.S. price (“USP”) contained a clerical 
error. 


DISCUSSION 


The Court has jurisdiction over this matter under 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence 
is “more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 US. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on the grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 12 


CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Reimbursement of Antidumping Duties: 


Torrington claims that Commerce erred by failing to apply the “reim- 
bursement regulation” where (a) transfer prices were less than cost plus 
profit (or cost), and (b) actual dumping margins were found. Torring- 
ton’s Mem. Supp. Mot. J. Agency R. at 12-22. In particular, Torrington 
claims that when a foreign exporter (usually the manufacturer) trans- 
fers merchandise to a related U.S. importer at prices below the cost of 
production plus profit (or cost) and actual dumping margins are found, 
the artificially low transfer price is equivalent to a transfer of funds, and 
so, should be regarded as a “duty reimbursement.” Jd. at 14. Torrington 
contends that these alleged duty reimbursements should be deducted 
from the USP pursuant to 19 C.FR. § 353.26(a)(1). In the alternative, 
Torrington claims that Commerce should have further investigated pos- 
sible reimbursement. Id. at 21-22. 

Torrington also challenges Commerce’s determination that the reim- 
bursement regulation does not apply to exporter’s sales price (“ESP”) 
situations. Torrington’s Mem. Supp. Mot. J. Agency R. at 14-19. 

Commerce maintains that such a “transfer of funds” is not evidence of 
areimbursement and, consequently, no adjustment to USP is necessary. 
Def.’s Partial Opp’n to Pls.’ Mots. J. Agency R. at 11. Commerce further 
responds that it was not required to conduct a further investigation of 
possible reimbursement of duties. Jd. at 10-14. SKF agrees with the 
position taken by Commerce. SKF’s Opp’n to Torrington’s Mot. J. 
Agency R. at 11-20. However, Commerce consents to a remand to clarify 
its position regarding the circumstances under which it will apply the 
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reimbursement regulation in an ESP situation. Def.’s Partial Opp’n to 
Pls.’ Mots. J. Agency R. at 14. 

This same issue was brought before the Court in Federal-Mogul Corp. 
v. United States,20CIT___—,_—_—«, 918 F. Supp. 386, 393-94 (1996). In 
that case, the Court sustained Commerce’s decision not to adjust USP 
based upon intracompany transfers because the plaintiffs failed to 
“establish a link between intracorporate transfers and the reimburse- 
ment of antidumping duties.” Id. at 394. For the reimbursement regula- 
tion to apply, the Court has required evidence beyond a mere allegation 
that the foreign manufacturer either paid the antidumping duty on 
behalf of the U.S. affiliate importer, or reimbursed the U.S. affiliate 
importer for its payment of the antidumping duty. Torrington Co. v. 
United States,19CIT__,__—, 881 F Supp. 622, 631 (1995); see also 
Outokumpu Copper Rolled Products AB v. United States, 17 CIT 848, 
863, 829 F Supp. 1871, 1383 (1993) (“the court emphasizes that 19 
C.ER. § 353.26 (1992) permits adjustment to United States price only 
where the producer or reseller paid duties on behalf of the importer or 
reimbursed the importer”). As in Torrington and Federal-Mogul, Tor- 
rington has presented no such evidence in this case. Mere evidence of 
intracompany transfers does not constitute a reimbursement and does 
not require Commerce to adjust USP. 

There is no statutory or regulatory support for Torrington’s alterna- 
tive assertion. Indeed, this Court previously addressed this issue in a 
challenge to the second review. In Torrington, the Court refused to 
remand the case for further investigation, stating that because plaintiff 
had failed to provide evidence of a link between intracorporate transfers 
and the reimbursement of antidumping duties, Commerce properly 
decided not to commit resources to conduct an investigation. 19 CIT at 
____, 881 F Supp. at 632. Similarly, in this case, Torrington has failed to 
provide such evidence. Hence, Commerce is under no duty to conduct a 
further investigation. The Court concludes that Commerce’s decision 
not to adjust USP is supported by substantial evidence on the agency 
record and in accordance with law. 

In deriving a USP to compare with FMV for dumping purposes, USP 
may be calculated on the basis of ESP (price at which a foreign manufac- 
turer sells goods to a related U.S. importer), or purchase price (price at 
which a foreign manufacturer sells goods to an independent U.S. 
importer). 19 U.S.C. § 1677a(a)-(b) (1988). Commerce implied in the 
Final Results that it would never apply the reimbursement regulation 
in an ESP situation. See Final Results, 60 Fed. Reg. at 10,907. Com- 
merce now states that such an implication does not represent its posi- 
tion, as it is inconsistent with the reimbursement regulation, and 
consents to a remand to clarify its position. Def.’s Partial Opp’n to Pls.’ 
Mots. J. Agency R. at 14. This issue is remanded to Commerce to explain 
the circumstances in which it will apply the regulation in an ESP situa- 
tion. 
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2. Inclusion of Below-Cost Sales in the Calculation of Profit for 
Constructed Value: 


Torrington further claims that Commerce improperly included 
below-cost sales in its calculations of profit for use in CV. Torrington’s 
Mem. Supp. Mot. J. Agency R. at 22-29. Torrington contends that the 
inclusion of below-cost sales distorts the statutory scheme because such 
sales are not in the ordinary course of trade. Id. at 24. 

In the alternative, Torrington argues that assuming, arguendo, that 
below-cost sales should not be excluded in calculating profit, Commerce 
should have nevertheless recomputed profits on the basis of the sample 
sales reported. Torrington’s Mem. Supp. Mot. J. Agency R. at 29-32. In 
particular, Torrington claims that because the sample sales that Com- 
merce used are representative for the purpose of price-to-price compari- 
sons, the profit realized on these sales must be representative of the 
profit on the general class or kind of merchandise. Id. at 31. Hence, Tor- 
rington contends that Commerce should have computed CV based on 
the reported sample sales of such or similar merchandise. Id. at 29. 

Commerce responds that neither the definition of CV, as stated in 19 
U.S.C. § 1677b(e)(1) (1988), nor the definition of the ordinary course of 
trade, as stated in 19 U.S.C. § 1677(15) (1988), suggests that below-cost 
sales were outside the ordinary course of trade, and so, such costs should 
be included in the CV calculation. Def.’s Partial Opp’n to Pls.’ Mots. J. 
Agency R. at 15-16. SKF agrees with the position taken by Commerce. 
SKF’s Opp’n to Torrington’s Mot. J. Agency R. at 30-62. 

In calculating CV, Commerce includes profits for sales of merchandise 
of the same general class or kind in the home market, in the usual quan- 
tities and in the ordinary course of trade. See 19 U.S.C. § 1677b(e)(1). 
The statute itself does not limit the meaning of “ordinary course of 
trade” to sales made above cost but, rather, defines it as “the conditions 
and practices which * * * have been normal in the trade under consider- 
ation with respect to merchandise of the same class or kind.” 19 U.S.C. 
§ 1677(15). Further, this Court recently concluded that for below-cost 
sales to be excluded from a CV calculation, a plaintiff must show that 
such sales were made outside the ordinary course of trade. Torrington, 
19CIT at __, 881 F Supp. at 633; see also Federal-Mogul, 20 CIT at 
___, 918 F. Supp. at 403 (the Court reasoned that because the plaintiff 
“failed to present any evidence * * * that the below-cost sales at issue 
were outside the ordinary course of trade, * * * Commerce’s inclusion of 
the below-cost sales in its calculation of profit for constructed value 
[was] reasonable and in accordance with law”); see also Timken Co. v. 
United States,20CIT__,__—«, 930 F. Supp. 621, 624-25 (1996). 

In this case, Torrington has claimed that merely because the sales are 
below cost, they are outside of the ordinary course of trade. Torrington 
has not demonstrated that the below-cost sales at issue are actually out- 
side of the ordinary course of trade. Consequently, Commerce did not 
improperly include below-cost sales in calculating profit for CV pur- 
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poses, and the inclusion of below-cost sales did not distort the statutory 
scheme. 

Torrington’s alternative argument has also been addressed by this 
Court and is without merit. In Federal-Mogul, the Court stated that 19 
U.S.C. § 1677f-1 (1988)! explicitly grants Commerce the authority to 
select appropriate samples for determining USP and FMV, as longas the 
samples are “representative” of the transactions under investigation. 
20 CIT at__—«, 918 F. Supp. at 403. However, the Court further noted 
that because Commerce has such broad discretion in its sample selec- 
tion methodology, Commerce should also have discretion not to use sam- 
ples at all. Id. at 918 F Supp. at 404.2 In this case, as in 
Federal-Mogul, Commerce did not believe that the profit on the sale of 
such or similar merchandise could be presumed to be representative of 
the profit for the general class or kind of merchandise. Final Results, 60 
Fed. Reg. at 10,923 (Comment 5). Under this Court’s rationale in Feder- 
al-Mogul, Commerce’s decision not to rely on the samples for calculat- 
ing CV is reasonable and in accordance with law. 


3. Use of CV to Calculate FMV: 


Torrington also claims that, in its FMV calculation, Commerce 
resorted to CV for merchandise found to be sold below cost without first 
determining whether there were any similar models that could have 
served as price-based comparisons. Torrington’s Mem. Supp. Mot. J. 
Agency R. at 32-37. Torrington contends that, under 19 U.S.C. 
§ 1677b(a)(1)(B), if Commerce finds that home market sales of identical 
merchandise are an inadequate basis for calculating FMV, Commerce 
must use the next most similar merchandise as the price basis for calcu- 
lating FMV. Id. at 32-33. Commerce responds that section 1677b(b) 
directs it to resort immediately to CV once Commerce finds and disre- 
gards all home market sales of “matching” merchandise. Def.’s Partial 
Opp’n to Pls.’ Mots. J. Agency R. at 24-30. SKF agrees with the position 
taken by Commerce. SKF’s Opp’n to Torrington’s Mot. J. Agency R. at 
63-77. 

In Federal-Mogul, 20 CIT at __, 918 F Supp. at 394-97, the Court 
addressed this same issue and concluded that Commerce’s methodology 
was reasonable. To determine the amount of antidumping duties to be 


119 US.C. § 1677£-1 states, in relevant part: 
(a) In general 
For the p of determining United States price or foreign market value under sections 1677a and 1677b of 
ee a for purposes of carrying out annual reviews under section 1675 of this title, the administering 
authority may— 
(1) use averaging or generally recognized sampling techniques whenever a significant volume of sales is 
involved or a significant number of adjustments to prices is required, and 
(2) decline to take into account adjustments which are insignificant in relation to the price or value of the 
me 
(b) Selection of samples and averages 
The ge select appropriate samples and averages shall rest exclusively with the administering authority; 
but such samples and averages shall be representative of the transactions under investigation. 
(Emphasis added). 

2 According to the legislative history, the purpose of section 1677f-1 is to “reduce the costs and administrative bur: 
den on the Department of Commerce of determining dumping margins .* * * “ H.R. Rep. No. 725, 98th Cong., 2d Bein. 
46 (1984), reprinted in 1984 U.S.C.C.A.N. 5127, 5173. Consequently, it is clear that Commerce is not required to use 
sampling under section 1677f-1. Rather, Commerce is permitted to use sampling when necessary. 
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assessed on a particular entry of merchandise, Commerce must calcu- 
late the amount by which FMV exceeds USP. 19 U.S.C. § 1675(a)(2) 
(1988). The statute requires Commerce to compare the merchandise 
sold in the United States with “such or similar” merchandise, as defined 
by 19 U.S.C. § 1677(16), sold in the home country or to a third country. 
See Federal-Mogul, 20 CIT at__, 918 F. Supp. at 395. When it is not 
possible to compare identical merchandise, Commerce must compare 
merchandise that is physically similar to the merchandise sold in the 
United States, adjusting for any differences.20CITat___, 918 F Supp. 
at 396. In essence, Commerce must find a “model” or “match.” Under its 
current methodology, Commerce disregards all home market sales and 
immediately resorts to CV if more than 90 percent of home market sales 
of the model were made below cost over an extended period of time, and 
are not at prices that permit recovery of all costs within a reasonable 
period of time in the ordinary course of trade. See Final Results, 60 Fed. 
Reg. at 10,936. 

As this Court decided in Federal-Mogul, Commerce is not required to 
investigate whether it can make another match based on the next most 
similar merchandise before resorting to CV. Indeed, 19 U.S.C. § 1677b(b) 
states that 


[w]henever sales are disregarded by virtue of having been made at 
less than the cost of production and the remaining sales * * * are 
determined to be inadequate as a basis for the determination of for- 
eign market value * * *, the administering authority shall employ 
the constructed value of the merchandise to determine its foreign 


market value. 


(Emphasis added). See also Zenith Elecs. Corp. v. United States, 18 CIT 
___, ___, 872 F Supp. 992, 998-1000 (1994) (rejecting the argument 
that Commerce should use the actual prices of merchandise, rather than 
resort to CV, if any merchandise meeting one of the definitions of “such 
or similar merchandise” survives the cost of production test under 19 
US.C. § 1677b(b)). 

In this case, Commerce matched certain AFB models sold to the 
United States with identical AFB models sold in the home market. See 
Final Results, 60 Fed. Reg. at 10,936. After an investigation, Commerce 
concluded that the model AFBs were inadequate under 19 U.S.C. 
§ 1677b(b), compelling Commerce to use CV in determining FMV. Id. at 
26-27. Commerce was not required to use the price of the next most sim- 
ilar merchandise. This methodology was upheld in Federal-Mogul and is 
fully in accordance with law. 


4. Adjustment of FMV For Pre-Sale Inland Freight: 


In its Final Results, Commerce adjusted FMV for home market pre- 
sale inland freight. 60 Fed. Reg. at 10,941-42. Torrington claims that 
this deduction for pre-sale inland freight expenses is contrary to law. 
Torrington’s Mem. Supp. Mot. J. Agency R. at 37-39. 

When Commerce uses ESP to determine USP it adjusts FMV by 
deducting indirect selling expenses, including pre-sale inland freight 
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expenses. 19 C.ER. § 353.56(b)(2) (1994).3 In Torrington Co. v. United 
States, 68 F.3d 1347, 1356 (Fed. Cir. 1995), the United States Court of 
Appeals for the Federal Circuit (“CAFC”) held that, pursuant to the 
rationale of Smith-Corona Group v. United States, 713 F.2d 1568, 1579 
(Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984), it was reasonable for 
Commerce to deduct indirect selling expenses, such as indirect trans- 
portation expenses, from FMV. See also Timken, 20 CIT at__—«, 980 F. 
Supp. at 626-27. Hence, Commerce’s adjustment of FMV for home mar- 
ket pre-sale freight expenses is sustained in this case. 


5. Commerce’s Value-Added Tax Adjustment Methodology: 


SKF challenges the tax adjustment methodology that Commerce 
applied in the fourth review, arguing that Commerce should adopt a tax- 
neutral methodology. SKF’s Mem. Supp. Mot. J. Agency R. at 11-29. 

Torrington claims that, while a remand is appropriate, the Court 
should not direct Commerce to employ a specific methodology. Torring- 
ton’s Opp’n to SKF’s Mot. J. Agency R. at 6-7. 

Since the CAFC’s decision in Federal-Mogul Corp. v. United States, 63 
EF3d 1572 (Fed. Cir. 1995), Commerce has decided to return to the tax- 
neutral methodology that the appellate court held was a reasonable 
statutory interpretation. Def.’s Partial Opp’n to Pls.’ Mots. J. Agency R. 
at 9. Consequently, upon remand, in accordance with Federal-Mogul, 
Commerce is required to implement the approved tax-neutral method- 
ology in recalculating the adjustment to USP. 


6. Clerical Error Affecting Purchase Price: 


In its Amended Final Results, Commerce corrected a clerical error in 
the computer program used to calculate USP See Amended Final 
Results, 60 Fed. Reg. at 16,608. SKF claims that this new computer pro- 
gram also contained a clerical error. SKF’s Mem. Supp. Mot. J. Agency 
R. at 30-35. Specifically, SKF alleges that the program converting pur- 
chase price sales prices from French francs to U.S. dollars was defective 
because it did not make the necessary conversions for expense values. 
Id. at 31. SKF included with its motion a programming suggestion for 
the correction of the clerical error in several monetary fields. See id. at 
31-382. 

Torrington concedes that there was a clerical error in the USP com- 
puter program, but claims that SKF improperly suggests in its proposed 
program that the field for U.S. duty charges (“UTDUTYE”) should be 
converted. Torrington’s Opp’n to SKF’s Mot. J. Agency R. at 8. Torring- 
ton contends that because U.S. duties are paid by the United States cus- 
tomer on purchase price sales, there is no value in the UTDUTYE field 
to convert. Id. 

Upon further review, SKF agrees that there is no value in the UTDU- 
TYE field to convert. SKF’s Reply Supp. Mot. J. Agency R. at 3. 

Commerce agrees that a calculation error existed in its program and 
consents to a remand for its correction. Def.’s Partial Opp’n to Pls.’ 


3 This is known as the “ESP offset.” See Torrington Co. v. United States, 68 F.3d 1347, 1353 (Fed. Cir. 1995). 
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Mots. J. Agency R. at 9-10. This Court has consistently required accu- 
racy in dumping assessments. See, e.g., Meter S.p.A. v. United States, 19 
CIT _,___, Slip Op. 95-90 at 1 (May 11, 1995). 

After a review of the record, the Court concludes that a calculation 
error existed in Commerce’s program used to calculate USP. Conse- 
quently, upon remand, Commerce is required to correct the clerical 
error in its conversion program for all relevant purchase price fields 
except UTDUTYE. 


CONCLUSION 

In accordance with the foregoing opinion, this case is remanded to 
Commerce to allow it to: (1) explain the circumstances in which it will 
apply the reimbursement regulation in an ESP situation; (2) utilize the 
approved tax-neutral methodology for adjusting for value-added taxes; 
and (3) correct the clerical error in the conversion formula used to calcu- 
late USP for the relevant fields in the Amended Final Results and recal- 
culate the relevant antidumping duty margins. The Final Results and 
Amended Final Results are sustained as to all other issues raised by Tor- 
rington and SFK. 


(Slip Op. 96-164) 
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OPINION 


GOLDBERG, Judge: This matter is matter is before the Court following 
trial de novo. The case presents two issues. First, it involves whether the 
United States Customs Service (“Customs”) had the statutory author- 
ity to subject fabric imported from India to independent tests in order to 
determine whether it was loomed by hand or by machine after the 
Indian government had certified it as hand-loomed fabric. Second, it 
requires the Court to address the proper classification of the fabric. 
Upon review of the evidence presented at trial, the Court determines 
that Customs possesses the authority to subject the fabric to indepen- 
dent tests in order to determine the manufacturing process utilized in 
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its manufacture, and that Customs properly classified the fabric as 


machine-loomed. The Court exercises jurisdiction pursuant to 28 U.S.C. 
§ 1581(a) (1994). 


BACKGROUND 


The merchandise consists of 32 bales of cotton fabric imported by 
Libas that entered the United States in 1994. The fabric was accompa- 
nied by.a certificate issued by the government of India indicating that 
the fabric was hand-loomed. Based upon the Indian government’s certi- 
fication, Customs first classified the fabric under subheading 
5208.42.10, Harmonized Tariff Schedule of the United States 
(“HTSUS”) as hand-loomed fabric and imposed a tariff of 6% ad valo- 
rem. Customs then released the merchandise to Libas. Subsequently, 
Customs requested that Libas redeliver the fabric in order for Customs 
to perform laboratory tests to verify that the fabric was loomed by hand. 
After conducting a series of sixteen tests three times, Customs notified 
Libas that it was reclassifying the merchandise under subheading 
5208.42.40, HTSUS, as “other” fabric for machine-loomed fabric and 
imposed a tariff of 11.4% ad valorem. In addition to the higher tariff 
rate, fabric classified as machine-loomed is subject to a quota restriction 
and requires a special visa to enter the United States. 

Libas filed the present action challenging Customs’ classification of 
the fabric as machine-loomed. Libas contends that cotton fabric 
imported from India is exclusively regulated by the Agreement Relating 
to Trade in Textiles and Textile Products between India and the United 
States of February 6, 1987, Hein’s No. KAV 833, amended by exchange of 
notes and letters dated March 4, 1987, March 10, 1987, December 6, 
1989 and December 21, 1989 (“U.S.-India Agreement”). Hence, accord- 
ing to Libas, Customs acted beyond its statutory authority when it inde- 
pendently determined that the fabric was hand- or machine-loomed. In 
the alternative, Libas contends that even if Customs had the authority 
to make an independent determination, it incorrectly determined that 
the fabric was machine-loomed. Instead, Libas contends that Customs 


should have classified the fabric as hand-loomed under subheading 
5208.42.10, HTSUS. 


DISCUSSION 


A. Whether Customs had the Statutory Authority to Reclassify the Fabric 
Based on Independent Laboratory Tests: 


The U.S.-India Agreement creates a quota and visa system to regulate 
the import of cotton textiles. It provides that India shall operate a certi- 
fication system to limit its fabric exports and that, in turn, the United 
States “will admit” Indian fabric imports provided that they are prop- 
erly certified by the Indian government in accordance with the require- 
ments of Annex F to the agreement. U.S.-India Agreement, cl. 9, Hein’s 
No. KAV 833 at 4611011. Annex F requires the Indian government to 
certify hand-loomed fabric with a stamp prior to exportation from India. 
The basis for the determination must be stated on the stamp. U.S.-India 
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Agreement, Annex F, Hein’s No. KAV 833 at 4611033. Libas argues that 
the U.S.-India Agreement requires Customs to accept this stamp as the 
exclusive basis upon which it must classify the imported fabric. The 
Court disagrees. 

The U.S.-India Agreement and the notes and letters amending it were 
negotiated pursuant to a congressional grant of authority to the Presi- 
dent to enter into international trade agreements concerning textiles in 
7 US.C. § 1854 (1994). The President’s authority to negotiate these 
agreements requires no subsequent congressional ratification and is 
properly viewed as a broad grant of authority. American Ass’n of Export- 
ers and Importers v. United States, 3 Fed. Cir. (T) 58, 68, 751 F2d 1239, 
1248 (1985) (“In the area of international trade, ‘intimately involved in 
foreign affairs,’ ‘congressional authorizations of presidential power 
should be given a broad construction * * *.’”) (citations omitted). 

However, because the Constitution grants Congress alone the power 
to regulate foreign commerce, U.S. Const. art. I, § 8, cl. 3, Congress can 
limit any grant of authority in the area of foreign commerce that it has 
delegated previously to the President. See United States v. Yoshida 
International, Inc., 63 CCPA 15, 34-36, 526 F.2d 560, 582-83 (1975) 
(When Congress delegates power to the President to regulate imports 
under the Trading with the Enemy Act, it does not abdicate its power to 
regulate foreign commerce; it may recall or limit the delegated emer- 
gency power at any time.); United States v. Guy W. Capps, Inc., 204 F.2d 
655 (4th Cir. 1953), aff'd on other grounds, 348 U.S. 296 (1955) (Pres- 
idential exchange of letters between United States and Canada regard- 
ing exports must comply with regulations prescribed by Congress. The 
President may not by-pass congressional limitations regulating foreign 
commerce by entering into an agreement with a foreign country.). 

After the 1956 grant of authority to the President in 7 U.S.C. § 1854, 
Congress enacted the Omnibus Trade and Competitiveness Act of 1988, 
Pub. L. No. 100-418, 102 Stat. 1107 (1988). In doing so, Congress 
adopted the HTSUS as United States law. 19 U.S.C. § 1202 (1994). Por- 
tions of the HTSUS speak directly to how Customs is to classify imports 
of hand-loomed fabric. According to the Additional U.S. Note 4 to chap- 
ter 52 of the HTSUS, the term “certified hand-loomed fabrics” means 
“fabrics made on a hand loom (i.e., anonpower-driven loom) by acottage 
industry and which prior to exportation have been certified by an official 
of a government agency of the country where the fabrics were produced 
to have been so made.” The plain language of Note 4 imposes three 
requirements to qualify as hand-loomed fabric: (1) it must be actually 
made on a hand-loom; (2) it must be made by a cottage industry; (3) and 
it must be stamped as hand-loomed by the exporting country’s govern- 
ment prior to exportation. 


1In relevant portion, 7 U.S.C. § 1854 states: 


The President may, whenever he determines such action appropriate, negotiate with representatives of foreign 
governments in an effort to a limiting the export from such countries and the importation into 
the United States of any agricul} commodity or product manufactured therefrom or textiles or textile prod- 
ucts, and the President is authorized to issue regulations governing the entry or withdrawal from warehouse of 
any such commodity, product, textiles, or textile products to carry out any such agreement. 





US. COURT OF INTERNATIONAL TRADE 63 


Standard rules of statutory construction require this Court to inter- 
pret international agreements and statutory authority in harmony if 
possible. Chew Heong v. United States, 112 U.S. 536, 550 (1884). Where 
this is not possible, the subsequent enactments of Congress override 
both prior international agreements, Reid v. Covert, 354 U.S. 1, 18 
(1956); Whitney v. Robertson, 124 U.S. 190, 194 (1888); South African 
Airways v. Dole, 817 F.2d 119, 125-26 (D.C. Cir. 1987), and prior congres- 
sional grants of authority. Yoshida, 63 CCPA at 34-36, 526 F.2d at 
582-83; Guy W. Capps, 204 F.2d 655. Because notes to the HTSUS are 
enacted by Congress, 19 U.S.C. § 1202, they have the same status as stat- 
ute. Congress enacted these notes after it had authorized the President 
to enter into the U.S.-India Agreement. These notes, therefore, override 
the U.S.-India Agreement to the extent that the two conflict. Accord- 
ingly, the Court finds that the HTSUS places additional requirements 
upon the importation of hand-loomed fabric, but that the HTSUS and 
the U.S.-India Agreement otherwise do not conflict as these authorities 
pertain to the present case. 

Libas argues that the Indian government’s stamping the fabric as 
hand-loomed is dispositive as to whether the fabric is actually hand- 
loomed. Libas further contends that Customs’ testing the fabric contra- 
vened the U.S.-India Agreement. Both arguments lack merit. 

Libas misunderstands the purpose of the stamp requirement. The 
U.S.-India Agreement, and the stamp requirement contained therein, 
were negotiated as a voluntary export restraint of textiles pursuant to 
the Arrangement Regarding International Trade in Textiles, December 
20, 1973, T.1.A.S. 7840 (“Multifiber Arrangement”). The stamp, along 
with the visa, regulates the volume of exports at the point of export. See 
Dutiability of Quota Charges, 53 Fed. Reg. 46,626, 46,627 (1988). This 
arrangement prevents the export of machine-loomed fabric from India 
to the United States in excess of the quota restriction on machine- 
loomed fabric. There is no conflict between the U.S.-India Agreement 
and the HTSUS regarding the responsibility for the stamp. Both specify 
that it will be provided by the Indian government. 

The HTSUS requirement that the fabric must be actually hand- 
loomed is distinct from the stamp requirement. Unlike the stamp 
requirement, the HTSUS does not leave verification of the manufactur- 
ing process to the exporting government. Rather, Congress granted Cus- 
toms the statutory authority to verify the nature of imports using, 
among other methods, laboratory testing. 19 U.S.C. § 1499 (1994). The 
obligation of the Indian government to stamp exports pursuant to the 
U.S.-India Agreement in order to limit its fabric exports to the United 
States does not deprive Customs of its statutory authority to verify the 
nature of imports entering the United States. 

The Court finds that Customs acted pursuant to statutory authority 
when it attempted to independently determine whether the fabric was 
loomed by hand or by machine. Under the HTSUS, the Indian govern- 
ment’s stamp is only one of three requirements imposed by Congress for 
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Indian fabric to enter the United States as hand-loomed under subhead- 
ing 5208.42.10, HTSUS. The fabric must also be actually hand-loomed 
and be made by a cottage industry. Because these other two require- 
ments are properly within Customs’ authority to verify, the Court now 
addresses the second issue: whether Customs properly classified the 
fabric as machine-loomed. 


B. Customs’ Classification of the Fabric as Machine-Loomed: 


Customs’ final liquidation classification of the fabric as machine- 
loomed enjoys a presumption of correctness. In order to prevail on the 
merits, the plaintiff must overcome this presumption. 28 U.S.C. 
§ 2639(a)(1) (1994). The presumption pertains not only to Customs’ 
final classification, but also to every subsidiary fact necessary to support 
its determination. United States v. New York Merchandise Co., Inc., 58 
CCPA 53, 58, 435 F2d 1315, 1318 (1970); Schott Optical Glass, Inc. v. 
United States, 82 Cust. Ct. 11, 15, 468 F Supp. 1318, 1320, aff'd 67 CCPA 
32, 612 F.2d 1283 (1979). To determine whether the plaintiff has over- 
come the presumption, the Court considers whether Customs’ classifi- 
cation is correct, both independently and in comparison with the 
importer’s proposed alternative. Jarvis Clark Co. v. United States, 2 
Fed. Cir. (T) 70, 75, 733 F.2d 873, 878 (1984). 

The proper classification of the fabric depends upon whether the fab- 
ric was actually produced by hand or by machine. In turn, this deter- 
mination rests upon whether the laboratory tests utilized by Customs 
can differentiate between hand-woven fabric and machine-woven fab- 
ric, and whether the tests and their results support Customs’ classifica- 
tion in light of all other evidence presented at trial. Plaintiff contends 
that the tests cannot indicate reliably whether fabric is loomed by hand 
or by machine. Customs contends that these tests are reliable. 

Customs analyzed the fabric three separate times, each time subject- 
ing it to sixteen different tests. At trial, Customs’ witnesses Mary Car- 
rillo, Textile Analyst at the United States Customs Laboratory, and 
Desiree Koslin, Adjunct Professor of the Fashion Institute of Technol- 
ogy in New York City, explained the tests and the results. According to 
these witnesses, the tests showed that the fabric exhibited the kind of 
uniformity and consistency expected of a machine-loomed fabric. For 
instance, the tests showed uniformity along both sides of the fabric, an 
evenness of yarn tension throughout the fabric, and minimal variation 
in the yarn count per inch. The tests also showed that defects present in 
the fabric ran throughout the length of the sample. Consistency and rep- 
etition in the fabric sample indicate that it was machine-loomed. In con- 
trast, hand-loomed fabrics exhibits less uniformity, evenness and 
consistency because a human weaver generally cannot regulate his or 
her movements with the same exactitude of a machine. For instance, the 
beater, which compacts the threads during the weaving process, must be 
brought forward with the same amount of force each time in order to 
create a fabric possessing consistent qualities for the entire skein. A 
machine loom allows for greater control to ensure consistency. 
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Of the sixteen tests performed, ten showed a greater likelihood that 
the fabric was machine-loomed rather than hand-loomed. These include 
the tension or spacing of selvages, uniformity of selvages, minimal vari- 
ation in the fabric count, use of complex yarn, width of the fabric, intri- 
cateness of the pattern, existence of minimal knots, presence of 
repeated irregularities, and absence of weft loops. Three of the tests 
indicated that the fabric was likely to be hand-loomed or were inconclu- 
sive. These include absence of a continuance warp or process marks and 
alow number of yarns per inch. Three of the tests were not applicable to 
the fabric at issue. 

Plaintiff's main witness, Mary Jane Leland, Professor Emeritus at 
California State University at Long Beach, testified that the results 
obtained by the laboratory tests are not dispositive of whether fabric is 
machine- or hand-loomed. Plaintiff's position rests on Professor 
Leland’s testimony that a skilled master weaver can loom fabric by hand 
with results that cannot be distinguished from those obtained by a 
machine loom. Professor Leland also testified that she has observed 
such weavers. 

Based upon the testimony presented at trial, the Court finds that Cus- 
toms’ methodology appears to be reasonably calculated to determine 
whether fabric is loomed by machine or by hand. Both Ms. Carrillo and 
Professor Leland testified that the tests that Customs utilizes are widely 
accepted in the textile industry and have been used for years. 

In weighing the evidence, the Court further finds that the fabric was 
machine-loomed. The results of ten out of sixteen tests indicated that 
the fabric exhibited qualities consistent with machine-loomed fabric. 
Although the Court accepts Professor Leland’s testimony that a highly 
skilled weaver can produce results similar to those of a machine, the 
plaintiff has not presented any evidence that the fabric at issue was pro- 
duced by such a weaver. Moreover, while the Court also considers the 
certification stamp of the Indian government, the Court nevertheless 
may find that the fabric is not hand-loomed based upon a properly 
applied methodology supported by evidence. R.J.F. Fabrics, Inc. v. 
United States, 11 CIT 185, 190, 657 F. Supp. 1291, 1295 (1987) (papers 
and invoices regarding country of origin that accompanied shipment are 
insufficient to overcome presumption of correctness). The Indian gov- 
ernment’s certification and Professor Leland’s testimony are insuffi- 
cient to overcome the evidence presented at trial by Customs, 
particularly in light of the statutory presumption of correctness in favor 
of the defendant under 28 U.S.C. § 2639(a)(1). 


CONCLUSION 


Customs acted within its statutory authority to test the fabric 
imported from India to determine the production method utilized in its 
manufacture. Based upon these tests, Customs properly classified the 
merchandise as machine-loomed fabric under subheading 5208.42.40, 
HTSUS, thereby subjecting it to a higher tariff, and quota and visa 
requirements. 
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